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THTRODUCTION

1. By resolution 10 (XXX} of 31 August 1977, the Sub- ComﬂqulOH on Prevention of
Discrimination and Protection of HMinorities expressed its deep concern at the
manner in which certain countries applied the provisions relating to situations
known as state of siege or emergency. Being convinced that a connection existed
between such applieation and the situation regarding human rlght in the said
countries, it considered that a comprshensive study of the implications for human
rights of recent developﬂents in that sphere would De conducive to the achlevement
of the aims pursued by the United Nations with respect to human rights. It
requested two of its members, Mrs. (Questiaux and Mr. Calcedo Perdomo, to undertake
the preparation on a preliminary basis of the broad lines of such a -study, with
assistance from the Secretariat and in the light of -information provided by
Governments on the legislation and jurisprudence applicable to such SLtuatlons,
and to report to the Sub-Commission at its thlvtymfmrst SQSSlOB (see b

o

document E/CN.A/Sub.2/39%9).

2. At the request of the Rapporteurs and on their behalf, the Secretary-General
drew the sttention of States Members of the United Nations, the specialized agencies
and non-governmental organizations in consultative status with the Economic and
Soeial Council to the contents of rescolution 10 (X¥XX) and requested them to provide
such relevant information as they might wish to submit to the Rapporteurs.

Be At its thirty={irst session, by resclution 5 D (XXXI), the Sub- Commlsslon,
expressing appreciation for the preliminary oral presentatlon given by :
Mrs. Questiaux, recommended that the Commission on Human Rights request the
Economic and Social Council to authorize Mrs. Questiaux, in cellaboration with

Mr. Caicedo Perdomo and with assistance from the Secretariat, to continue the
study of this subject, in the light of the relevant information applicable to such
situations, and to report to the Sub-Commission at its thirty-second session
(E/CN.4/Sub.2/SR.810, paras. TC-88}., That authorization was given by the Council
(resolution 1979/34) on the recommendation of the Commission (resolution 17 (XXUV)}).

4. For reasons bevond her control, the Special Rapporteur was not in a position to
present her preliminary study to the Sub-Commission either at its thirty-second

or at its thirty-third session. During the thirtv-fourth session, the Special
Rapporteur presented an oral interim summary of her study and informed the
Sub-Commission that the final ftext of her study would be presented at the
thirty-fifth session. The interim summary was reproduced in document E/CN.4/S5ub.2/49GC,
It will be noted that, by resolution 10 (XXX}, the Sub-Commission had introduced

a change in its working methods in that it entrusted the study jointly to

two rapporteurs from two different legal systems. Unfortunately, their respective
commitments during the vear prevented them from meebting and agreeing together on

the broad lines of the study.

5. It was against this background that the suggestions made by Mrs. Questiaux

for use as a frameworlk for the study were submitted to the Sub-Commission at its
thirty-first session on her sole responsibility. The main points of the resolutions
and debates referred to in this study are summarized in the paragraphs that follow.
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" £." Resbdlution 7 (XXVII) of 20 August 1974 entitled "The question of ‘the human rights
of persons subjected to'any form of detention or imprisonment™ refers, in paragraph 1,
to the Sub= Commission®s decision to  review this matter annually. It decided, in

that regard to take into account any reliably attested information from Governments,
the specaallzed agen01es, the regional intergovernmental organizations and
nonmgovernmental orvanzzatlons prov1ded that such nen-governmental organlzatlons
acted in good faith and thoat the trensmission of gh infermation was not

motivated by political considerations lncompatlble with the principles of the Charter
.of the United Hations. In paragraph 2 of the resolution, the Secretary-Generszl

was requested to transmit fo the Sub-Commission the information referred to in
paragraph 1 (see document E/CMN.4/S8ub.2/354, p. 52}.

T When, for the first time, it undertook the annual review of the developments that
had taken place in the fields within its competénce {resolution 4 (XXVIII) of -

10 September 1975), the Sub«Commission noted, among issues that deserved particular
concern, the prolonged and often indefinite detention of large numbers of unconvicted
persons w1thout formal charges brought agalnst theﬁ etc. (see document EfCN.4/Sub.2/364,
o, 60). - ' o '

3. In connection with the consideration of these matters at its twenty-ninth session
in 1976, the Sub~-Commission, underliningthe importance of the matter, took the view
that the question of the human rights of persons subjected to any form of detention

or imprisonment in situations of public emergency or a state of siege should be
examined in depth.

G Accordingly, on 31 August 1976, the Sub-Commission adopted resolution 3 A (XXIX)
to the effect that it would be desirable for relevant reliably attested information,
relating in particular to the problems of the human rights of persons subjected to .
any form of detention or ‘imprisonment in situations of public emergency or a state
of siege, to be provided by Governments and the various organizations concerned.

It considered that the qusstion should be further examined in the light of article 4
of the International Covenant on Civil and Political Rights and article 3 of the
Declaration on the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or munlsnmunt uFfCN q;Suo.¢/z?8 D L?}e

1CG. At the same session, the Sub-Commission adopted decision 2 (XXIK} dated

20 hugust 1976, appointing a Special Rapporteur to formulate the "first draft of a
body of principles for the protection of all persons under any form of detention or
imprisonment®; 1/ that decision was endorsed by the Commission on Human Rights,
the Economic and Social Council and the Ceneral Asserblv.

1/ - Converted into a draft at its thirty-first session and submibted to the
Commission on Human RBights for consideration pursuant to Sub-Commission
resolution 5 C (XXXI) {zee document E/CN,4/Sub,2/417, p. 61). This draft was
transmitted by the General Assembly to all Governments in zccordance with Economlc
angd Social Council resciution 1979/34.
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1L..  The consideration. of hzs guestion at the thirtieth session of the SubaComm1351on
in: 1977 (EfCHL4/SBub. ¢/39), sect.. II1) constitubes the most direct preceéent

relating to the present study (see doouments ﬁfch¢4/5ub,2[SR,1805 B/CH.4/Sub. 2[420
pp.’ 12 et seq., and E/CN.4/3ub.2/399,. p 2695, In the.course of. those deliberations,
it was pointed out that therse was. az.connection between: nltuatlons known as a state

of siege or emergency and the unfortunate dcvelovments noted in.the. treatment

of persons who: had beerl detained or deprived of their llbe“ty‘. Resolutlon 10 (hXX)
was adopted on account of those. very nroblems.:

Sources

12. Mention should ba made of the difficulties encountered during the study as a
result of {8} the non-existence of works of comparative law. in the sphere of
emergency legislation, and.(b) the problem of knowing with a sufficient degree of
exactiude the status of emergency -law in a particular country at.any given time,
baeause of the prol 1feratlon9\along31 e the emergency: legislation proper as.
Uprovided fof in the Constitution, of special laws derogating conalderably from the
ordinary laws while assuming their form (bhis iz the case, for instance, with

Do~ca1led 1nternﬁl °ecur1by or national sacur t laws ).

13. In general, apart from the documents already referred fo in the preceding
paragraphs, accowrt has been taken of the resolutions and deliberations:of the .
various United Mationz bodies that highlight the scope and toplcallt@ of this:new
subject. : oo :

14, In this connection, the reports submitted by Governments to the Human Rights
Committee under article 40 oft the International Covenant on Civil and Political- .
rights have afforded a valuable. source of informaticn, together with:the ‘
travaux préparatoires and discussions fhat related in particular to artlcle 4 af
the Covenant which stipllates the: FOudlthﬂ% under which certain guarantees nay
be stspended in time of crigis. . . e

15, fn:s information vas suppjenentud DV tnb 1naprﬂqt10n provided by Covernnenﬁs,‘
specializad agencies znd non-governmental organizations in reply to the
above-mentioned letler transmitted by the Secretary-General pursuant to

resolubtieon 10 (KKA} 27

16, Méntion should also be made of the 1mportance of the reports drawn u? by the .
Secretary-General on the basis of the information provided by nonagovernmental
organizationsg on the gquestion of the human rights of persons subjected to zny form

of detention or imprisomment, in accordance with the relevant provisions of
Sub-Commission resclutions 7 (XXVII;, 4 {(XXVIII) and 3 A (X¥I¥) concerning the annual
review of new developments in this field (see documents B/CN.4/3ub.2/3%4 in 1977,
E/CH.4/5u0.2/408 in 1978, BE/CH.A/Sub.2/43%1 in 1973, E/CW.4/S5ub.2/445 in 1980.and..
E/CN.A/Sub,2/471 in 19 81). These five reports lay particular stress on the Fact

that in some countries emergency powers unfortunately take on a peramanent character
and often serve as legal cover for large-scale and systematic violations of human
rights. : e SR e g

f Onlv about 30 countries responded fto the aecrﬁtary General's request. In
most oaaes, the replies consisted merely of a reference in that connection to the
Constitution: references to case-law were the exception. The list of countries
that replied appears in annex 1 to this dcoument.
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7. There are also some references to a state of siege or emerg gency in the replies

of Govermments to the "questionnaire on the Declaration on the FProtection of All
Persons from Being Subjected to Torture and Cther Cruel, Inhuman or-Degradisig . —- -\
Treatment: or- Punishment®s . In paragraph 1 of resolution 3%2/63 of 3 December 1977,

the Ceneral Assembly requested-the SeeretarymGeneral to draw up .and’ cxrcuiane among
Membher States a questionnaire so¢1clt1nﬁ informa ion concernlﬂg steps “they had taken,
lncludlng legislative and administrative measures, to put into practice the prlnchles
of the Declaration. Paragraph 1 of the. questionnaire concerns the measures, taken or
contemplated,. in particular,. to prohibit torture and other cruel ?nhuman or degrading
treatment or punishment in exceptlonﬂl cireumstances such as a ¢t3+e of war, a threat
of war, 1nternal political instability or any otner publiie emqrgﬂncv {see'

document 3&/14f) '

14, AS!regards”CQmplementaPy,materia15g the Final repcrt preparéd by

Mrs. Erica-Irene A. Daes on the individual's duties te the community and the
limitations on human rights and freedoms under article.29 of the Universal Declaration
of Human Rights is of great:valus for our-analysis. 3¢  Inter alia, it shows tﬁat,
aven though the individual®s duties to the community may involve limitations on

huma# rights and freedoms in certain cases, and in. particular the restrict ions laid
down pursuant to article 29 of the Universal Declaration, there are fundamental
principles inherent to the dignity of the human person which every legal system is
bound to respect as being inalienable (see documents E/CN.A/Sub.2/4%2/Rev.l and
E/CN.A/Sub.2/432/8dd.1=5) and from which there can on no account be any derogation.

197 The 'vrelevant aspects of certain cases of human rights violations that are subjesct
to &'special procedure {see documents-A/33/33L, A/35/522 and E/CH.4/1429) have also
been ‘considered, as wWell as the reports of the Working Group on Enforced or Involuntary
Disappearances set.up by the Commission on Human Rights in resolution 2 (XXXVI) of

22 ‘February 1956 (see documents E/CH.4/14%5 and E/CN.4/1492). The relevant parts of
the United Nations report entitled #Study of the right of everyone to be free fron
arbitrary drrest, detention znd exile¥, prepared by an ad hoc Committee established

by the Commission on Human Rights and published in 1954 (United Nations publication,
Saies No.: 65.MIV.2) have likewise been taken inko consideration.

20. 4s for United lHations specialized agencies, two scurces have attracted special
attention: cerbain decisions of the ILO Governing Bodv's Committee onm Freedom of-
Association and the relevant reports of the ILO Committee of Experts on the
Appliication of Conventions and Recommendations. With regard to regional bodies for
the protection of-human‘rights, account has been taken of certain positions of
principle taken both by the European Court and by the European Commission of Human
Rights, together with the numerouz recommendations made by the Inter=American
Commission on Human Rights to several countr:es 1n that region which have been placed

under a state of siege.

21. Outside the regional framework, and in addition to the resolutions and discussions
of the variocus United Nations bodies, we would draw azttention to the importance -in

this connection of the work of the Belgrade: Conference, organized by the International
Law Association in 1980, and the symposium on human rights and fundamental freedoms in
the Arab countries, organized by the Union of Arab Jurists. in Baghdad in May 1979. At
those two international meetings; emergency situations were analysed in depth and very
inportant recommendations were wmade. 47/ Similarly, account was taken of certain
relevant work of the Law Asscciation for fsia and the Western Pacific (LAWASIA «

Hong ¥ong, Novembeyr 1930} snd the Association of Latin American Lawyers (A&LA - Lima,
Lfpril 1980).

3/ EICH,A/Sub.2/432/Rev.]

4/ Article 4 of the Convention on Human Bights in the Arab countries, theadoption
of which was recommended in the conclusions of the Baghdad symposiuvm, provides for
smgrgency sibuabions in terms similar to those of article 4 of fhe International
Covenant on Civil and Political Rights. In addition, a set of draft principles on the
© debention and treatment of persbns during a stabe of emergéncy was adopted..
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Scope of the study

22, The terminclogy of crisis powers varies accerding to the judicial system
concerned {(state of siege, of emergency; of alert, of pweventlon, of 1ntarnal war,
of suspension of guarantees, martial'law, spe01aT powers, ete. ).

25, For the sake of e¢larity, tqeoe various termq will be proupea bogether under
thé'heading "states of emerg ency“ ‘as a Jjuridical expression of crisis powers
linked to a de facto situation: Pekxceptional circumstances”.  "Exceptional
circumstances™ will mean, in the conbtext of the present report, circumstances
resulting from temporary factors of a generally peolitical character which in
varying degrees involve extreme and imminent danger, threztening the organized
existence of a nation, that is to say, the political and social system that it
comprises as a State, and which may be defined as follows: "a crisis situation
affectlng the populatien as a whole and constituting a threat to the organized
existence of the community which forms the basis of the State”. This somewhat
over.- SlmpllIled definition has been formulated for the purposes of the prasent report;
it does not exciude othér definitions such as that drawn up bV.tﬁe.*nwopeﬁn Court
of Humar Rights in the Lawless case. Wnen such circumstances arise, then both
municipal law, whatever its theoretical basis, and internaticnal law on human rights
allow the suspension of the exercise of certaln rights with the aim of rectifying
the situation, and indeed profecting the wmost fundamental righis. :

24, In exceptional circumstances, those parts of the rule of iaw which constitute
states of emergency', and which are held "in ressprve” as 1t were, can be applied
under certain conditions. In thecory, the de facto situation which constitutes the
exceptional circumstances is thus without legal validity (a) in municipal law, as
long as a state of emergency haz not been proclaimed, and (bJ to a lesser degree. in
international law, as long a8 the state of emergency has not been the subject of a
communication to the competent international hodies, in accordance with the
procedurcs provided for in the relevant international instruments and known as
"notification procedurest,

Field of application

25. Three emergency situations may be envisaged, resulting from (1) a seriocus
political crisis (armed conflict and internal disorder), (2) force majeure
(disasters of various kinds) or (3) particular economic circumstances, notably
those relating to underdevelopment.

26. A5 indicated in the travaux préparatoirgs concerning articie 4 of i
International Covenant on Civil and Political Rights, only the first two s;tuatlon
are covered by the expression "public emeprgency® in article 4. The travaux
préparatoires do not directly cover the effects of underdevelopment as . exceptional
circumstances authorizing certain dercgations or limitations in respect of the
fundamental rights of the individual. Without commenting on the substance -~ the
breadth of the guestion posed would reguire a special study te be devoted to it,
we shall simply recall with the Commission on Human Rights that, these fundamental

ights and liberties being indivisibls,; the right to development, as a human _
‘1gnt, can be conceived only in accordahece with effective respect [or thesc rights
and liberties (resolution 3% (MXXVII); E/CMN.4/L.1561/Add.4).
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27. Force majeurs {(earthquskes, tidal waves, cyclones and other natural dlsastcrs}
will be taken intc consideration only in the cases, of which there are very fbw
xpressly and specificalily provided for in the 1ntbrnatlonal 1n€truments 1n

forge,. notably ln ILO Convbntrons “9 and lG,, '

28, There remazn emerrancv 51uuatlonc res ultW, from a Sﬁrious vclltlcal crlsls° _
‘&ccordlng tc pOQLtlve ane national iaw, Four protnasea cowe 1nto thls cateﬁory. ‘

uintépna;ibngl armed confiicts;

Wars of national liberation;
,,ﬁpp%ihtérnationgl armes conflictag
_SiﬁﬁatidﬁSin'iﬂterﬁéi digorder or internal tenuion,: :

29, ° Ths fiFSt two hypotheses and, under certain conditions, the third con8ultute
the area ‘of application par exce ?lcnoe ‘of the humanlbprlqn laﬁ of war au ' ' '
estﬂblxsqed by the Genesve Conventions of 194; and the ?rococols relatlng thoreto. =
They will therefore not come dirvschly within the scope of the study, aithough '
hum@mltarlan law is considered by a significant section of opinion as a Dranch_of
the internztional low ol human rights, with the result that the 1autcr, by its
very basis, would eovor the four hynﬂbhOQTS mcnusomﬂd apove . Thisz’ overldpplnu

and complenentarltv therefore maksz it necessary, for fhb sa<@ of hlarlty, to
establish preacis ely the only OJQP”LHPV ut+uﬁtwon; whlch \131 comne Nlthl? the scope

of the study.

30.  Sub--Commission rescolution 10 (AXX) refers to "situations kuown as state of
siege or Gm&rgEﬁC“”, It 1z clear frowm this werding, as from the travaux
préparatoires, that situations of war in the terms of humanitarian law are not
envisaged. 5/ lForeover, this limited aparoqch i justified by the fact that the
stondards applicable in case of war have already been studied in depth and that
their'applicgtibﬁ has given rise o numerous case-studies establishing ¥gdase-law®.’

Las

31. Tt thus appears consistent with our terms of refgrence to devote the main
part of this study to the fourth hypothesis (internal discrder or internal tension),
in other words, to the oniy cnocatlonal situations wusulilnp from a sericus
political erisis and giving rise to the proclamation of a “classic” state of
amergency, whatever tarm may be used by tie proclaziming authority. We would at

the same time realfirm, ag ig in fact clearly sbtated in the American Convention
(art. 27 (1)) and the Furopean Uonvention (art. 15 (1)), that the guaranteds
prescribed by international law in the event of exceptional éircumstances apply
equally "in time of war®.

57 In this context it will he noﬁﬁd that in the’ di“lODment whlch ‘follows the
Special Rapporteur has deéliberately rofrained from illustrating her remarks with
examples drawn frowm certain emergency provisions zppliced by the State of Israel -
in the occupizsd territories. (eneral Assembly re%olu*'on c??? {ZETY. of .

15 December 1570 entitled "Heport of the Specinl Commities to Investigate Ls“aell
Practices Aff=cting the Human Rights of the Population of thﬂ Occupiad Territories®
and the subsequent resolutions on this subjsct refer sxapressly in this case to

the appliecation of ithe fourih Geneva Convention relative to the Protection of
Civilians in Time of War.
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Objective

32. The present study does nof aim to answer the guestion - fundamental in =
international lazw - of "eorisis powarsY, or to propose a gomprehensive definition
of a state of emergency.  In conformity with resolution 10 (XXX) - and particularly
in the light of article 4 of the International Covenant on Civil and Political '
Rights,; the study will be confined to an analysis of the relationships which may
exist between the implementation of states of emergency and violations of human
rights, notably when such viclations result from the correlative deterioration

of the institutional framework of the 3tate.

53. On the basis of this general approach we shall examine in depth, as the mandate
of the Sub-Commission has expressly invited us to do, the situation of persons

who, under the regime of a state of emergency, are subjected to any form of
detention or imprisonment. In this respect we shall analyse the extent to which

the recent development of the implementation of states of emergency compromises,
both in municipal law and in international law, the effectiveness of protective
mechanisms and of international survelllance, 1n order to propose means of guarding
against the violations observed. The study is alsc expected to serve as a .
methodological work of reference which will make it possible to assess the argument
of "the specific nature of the rule of law', frequsntly quoted in justification

by the Governments involved, and to faCllluaLu the examination of cases and
complaints with the aim of achieving a synthesized classification. The intention

of the sponsors of the resolution was to propose specific means of influencing,
where possible, the factors which underlie violations of human rights in exceptional

circumstances.
CHARPTER I
THE LIMITS OF BRINGING STATES OF EMERGENCY INTO EFFECT
34/35. Both in international and in municipal law, the fundamental precept is
consistency bebween the principle of emergency legislation and democratic
principles, subject to three conditions:

That this legislation'prehdates the occurrence of the crises:

That it contazins a priori or a postelori control procedures;

That it is designed to be applied as a provisional or, more precisely, a
temporary measure.

It i= as it were legislation set aside for the safeguarding of institutions
if the need should arise.

A. The guarantees prescrined by international law

%6,  In order to reconcile the higher inteprests of human righta and the contingéncies
of the sovereignty of States, the instruments relating to the protectlon of
human Plghts are conceived in broaoly nalanced terms. . :
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3F. With this in mind, the nebotiﬂtors of such 1nstrunents ta?e care to make -them
flexible in Sedpe by of'fs gring to States adapted mechanlsms for atcession whlch .
enable ‘them to overcomeé their f et1cance during the ratlflcatlon procedure. This

is the ob3°ct in normal tlmcsg ‘of" the "1nterpretatlcn clauses” and, the ”pestrlctlon
clauses”.‘o/ In"addition, “derovatlon clauses" are provided for crisis sltuatlons
in -order to enable Stqteu, ‘whan confrontea v;th such 81tuatlons, to 10088n the .
stranglehold of their obllgatlons w1thout runnlnﬂ the risk of their mnmbershlp

of the community of States parties being called in quest¢on.

%38. The power of derogation is expressly controlled'bylthé>foliowin§ﬂérticlesé

- Erticlerd of the United Nationb Internatlonal Covenﬂnu on Civil ana {x;'
S'Pﬁlitlcdl nghtS' : ' : '

&rtlcle 27 of the Aﬁerlcan Ccnvuntlon on Human nght ‘andg
Artlcle 15 of thc muropeah Convéntlon on_ﬂuman_ﬂlgpts.'

39. - Thlu power may ‘be exerciszed bv the States parties énly under certain procedural
and substantive conditions which, for the sake of clarity, we shall set out
in the form of principles and whose observance may be assessed by control bodies. T/

éj bOnCLFnln“ Lntern““tdtnon c‘auses“ see the followlnﬂ examples.
article 8 (3) (b) and (¢) of the 1nt°rnat10na1 Covenant of Civil and Political f’lghtss
articie 5 (3} of the fmerican Convention on Human nghtu,_rartlcle 4 (37 of the
European Convention on Human Rights. For 'restriction clauses", see: articles 12 (3),
18 (37, 19 (3), 21 and 22 (2} of the International Covenant.on Civil and Politdical "
Rights: ,‘drtlcles 12 \)) 15 and 16 of the American Convention on Human Rights;
articles 8 (2), 9 (2), 10 (2) and 11 (2) of thz Luropean Convention on~Human’Rights;T
which undbr certain coqditiops authorize the ¢contracting parties: to restrict,
nunlclpal 1aw tne -scope. of certain quﬂanteos as from the time of ‘accession to the
1nstrunent 1ndenendbntly of any crisis situation. . :

fe s

7/ ~See the proceedings: of thé Fifth 1nternﬂt10nal gymp081um on the European o
Convention on Human Rights {brankfurtmaﬂ -Main, 9-12 April 1980), in course of- '

“',puallcatlen by the Council of Europe; in Dartlcular, the reaort by Mr. T Steln on

derogations from the guarantees enun01ated 1n Lhe 1nutrumen s relatlng to
human rlghtst B -

Sce also: Council of Furope, document H.{70) 7: vreport of the Committee
of Experts on Human Rights to tne Council of Hinisters, Strasbourg, September 1970,
on problems arising froim the co-existence of the United Nations Covenants on
human rights and the Buropean Convention: differences in guaranteed rights,
pp. 18-21.
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1° Drocedural guarantees

46. Iﬂ munlclpal law, a state of emergency I must be announced by proclamatioh,'_

In other words, its 1ﬂp1ementatlon_must be_preceded by a, publicity measure in. . ..
the: form of an official declaration (principle of proclamation) Any party-which
avails itself of the right of derogation wust, within a brief period, inform the
other States parties through the intermediary of the dep031tary of the 1ﬂstrument
specifying: +the reasons adduced, the nature 6f the measures taken and the.
provisions from which it has derogated (principle of notification).

2. . Substantive guarantees

41 . The circumstances invoked must constitute an exceptional and imminent public
danger, threatening the existence of the nation (principle of exceptional ‘threat}:
the measures must bs in proportion to the actual requirements, that 1s to say,
taken and maintained "to the extent strictly reguired by the exigencies of the
situation” (principle of proportionality); they must not involve discrimination
solely on the ground of race, colour, sex,language, religion or sccial origin
(principle of non-discrimination); and they must net touch on certain inalienable
guarantees which can in no case admlt of derogatlon,(pr1n01ple of 1nallenab111ty
of fundamental rights). _ R

3. The implementation of guarantees

42. Tt is in the light of these principles that we propose to analyse the scope

of international surveillance, particulariy in the exercise of the power of ceontrol
which the relevant instruments accord to the protective bodies which they establish:
the United Naticns Human Rights Committee; the EBuropean Commission of Human Rights,
the European Court of Human Rights, the Inter-American Commission on Human Rights
and the Inter-American Court of Human Rights (hereinafter referred to ag: the
Committee, the European Commission, the European Court, the IntermAmerlcan
Commission and the Inter«&merlcan Court)

{(a) The principle of proclamation

4%, Only the International Covenant on ClVll and Polltlcal Rights requires the
state of emergency to be officially proclalmed {art. 4, para, 1). The idea seems

to have been to reduce the number of de facto emergency sifuations by encouragxng
the States parties to respect a certain formality of procedure in municipal law. -
Neither the American Convention on Human Rights nor the European Convention imposes
this rule of publicity. However, the European Commission took the view, §f at the
time of the Cyprus v. Turkey case, that in order %o invoke the right of derogation
nrescribed in article 15 of the Convention, the derogating State should Justify
this beforehand by an official proclamation. The European Court, for its part,

had previously expressed a more subtle view in the lawless case, 9/ considering
that the principle of proclamation, however justified it might be for preventive:
purposes, should not constitbute a prerequisite for the control of the competent

bodies. .

8/ Applications Nos.8780/74 and 6950/75, report of 10 July 1976, para. 527,
9/ Yearbook, M, pp.482 et seq. (para.d7).
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(b} The .principle of notification

44. According to the International Covensnt and the American Convention, the

State which exercises the power of derogation must inform the depositary, in the .
person-of the Secretary-General, who mist in turn inform the States parties. - The:

- European -Convention does not explicitly attribute stch 2z role to the Secretary-General
of the Council of Furope, but in resclution (56) 16 of 26 September 1956 relating:

to the interpretation of article 15, paragraph 3, of the Convention, the Committee

of Ministers of the Council of Europe filied this gap. Thus there is in practice

no difference batween these instruments in the amplementatlon of the ?r1n01ple of
notlflcatlon. : .

45. Slmllarly, it is no lonver disputed tbat the derogatlng State must fulfll the
obligation of notification within a brief period. The derogation must be notlfaed
Yimmediately™ according to both the International Covenant and the American v
Convention. Given the silence of the European Convention on this point, the
Commiseion, followed by the Court, 10/ alsc considered in the Lawless case, that

the Iormallty of notification compxlsed a time element?

46 . It remains to detevnlne the object of the notlflcatlon and the extent of the
Secretary=teneral's powers., Concerning the object of the notification, the
European Convenfion imposes a broader obligation. Apart from the provisions from
which a .3tate party has derogated, the reascons by which it was actuated and the
date on which it terminates such derogation, all cases. provided for in the three-
instruments, the European Convention extends the obligation to inform to 1nc1ude -
the nature of measures taken. - : S

47. We have found it useful %to study in concrete terms the practice of the Coun#il
of Europe. This comprises Cour stages:

(a); The derogating State addresses to the Secretary-Ceneral a note verbale
summarily indicating the grounds invoked (brief description of the manifestations
of the political crisis), a 1list of provisions of the Convention which are %o be
regtricted or suspended, and if applicable the expected period of derogation and -
its geographical extent. The emergency clauses of municipal law referred to in.
the note are. often appended; N :

(bkduﬁhe‘SecretaryaGeneral acknowledges receipt;

() He then notifies the inveked derogation to the other-States parties by -
transmitting to them a copy of the note verbale. If the derogating State has
appended the emergency clauses of municipal law being. implemented, the States parties
are informed thal these clauses can be communicated on request;

) Hhe Secretary- Genefal transmits a copy of the nokte verbale, for ..
lnformatlon, to the Presidents of the CommlsSLOn the Court and the Parliamentary.
Assembly.. . . S :

L3107 - p“urn:n';eam Court of Humdn Rights, Lawless case (merwts) Judgemenﬁ,bf,==
1 July v 1961,
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43, The extent of the depositaries’ powers of discretion remains unceptain..
According to article 15 {3} of the Furopean Convention, the Secretary-léneral
must be kupt fully® informed of the wmeasures and the reasons therefor, a-detall.
which doags not appear in the International Covenant or in the American Conventlon.
In view of work carrled out by the. Uni ced Nations International Law Commission, it
would pe_txtr mely uSLIUl toe heay the. Opuﬂlon of mambers of the Sub=Cbnm15510n on:
this point. : ; SN

49, The International law Commission dealt with this question in its.deaft. ...
articles .on .the Law of Treaties adopted .in 1966, According to.the Commission,

the Ldap051tary’ s FeupOWSIblllulea 1ncluded in particular, that of ascertaining
whether the signatures, instrumenis or reservations conformed to the treaby or to
a given article, in order, if necessary, fo draw the attention of the State . '
concerned to the point in questxon., -Bly cHumphrey Waldoclk, Speecial Rapporteur,
while anprOV1ng the Commission's proposition,. defined its limits in an interesting
manner. The depositary has no power of discretion over the validity of the - ;
;esefvau*gu  however, if he dﬁub Jite regularity, he must inform the reserving:
State accordlngly, and, in case of a divergent reply, bring to the knowledge oft
the States parties not only the reservation but also the arpuments eychanged on
the subject of the apparent irregularity. o o : -

50,_-Thismsuggestion‘deserves attention, Consideration should be given to the
advisability of applying it to the procedure. for notification of the right of
derogation. It would be based not on a power of discretion = a sanction which
the instruments in guestion do not recognize in the -depositary - but on the -
obligation imposed, for example by article 15, paragraph 3, of the Buropeamn.
Convention, Lo inform the depositary “fully® 1n order that the latter should be
able, -in his turn,: "fully”™ to inform the States: partles.

H1l. Ho doubt the word "fully"® is delibepately omitted from article 4 of the
International Covenant and article 27 of the American Convention, which strictly
speaking envisage only the obligation to.inform. But the Convention deals only
with the purely formal aspect of the notification procedure since the informant
must speeify "the provisions from which it (the State party) has derogated™ and
above all "the rcasons by which. it was actuated™ {art.d, pera.’). . In this way.
the proposition of the extended interpretation of the depositary’s powers, as
defined in article 4 of the International Covenant and article 27 of the American
Convention, appears to us to be usable. It would make the notification procedure
a mors effective element of international surveillance while respeclting the
principle of the sovereignty of States, since the depositary would have no other
powar than to bring his request for supplementary information, and the reply, to -
the attention of the other States parties, ‘ .

52. At the very least a similar result could be obtained through the implementation
of article 40 of the International Covenant, which.obliges the States parties to
submit to the Human Rights Committee 'reports on the measures-they lHave adopted:
which give affect to the rights recognized® [in the Covenantl, which includes, if -
~applicable, the manner in which the right of derogation is exercised,.

53. It should be noted that a similar obligation is provided for in article 27 of+ -
the American Conventicn, wherebv reports must be submitted to the Inter-American
Commission, and more directly in article 15 of the European Convention in favour of
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the Secretarywﬁeneral of the Couneil of Europe, who exercises this power "on his _
owWn responSLblllty and at his dlscretlonhg'as confirmed by proceedlngs before the '
consultatlve Parllamentary Asgembly of the Council of Europe 1?#

4. Whichever approach is taken, 1t appears to us important'that; whether by~
virtue of the specific functions of the depositary or in consequence of the above
general obllwatlon o inform, the 1mplewentatlon of the Fl¢bt of dePOﬂatlon should
 be alven partlcular attenuion,

{c)  The prinCiple of exceptional threat

55. On the basis of the driteria generally applied by the Human R1 ahts: Committee
in ccn31der1ng ‘the reports of Govermments or individual applications, by the T
European Court in the Lawless case 1?/ and by the Commission in the Greek case, ESTS
the followang elements must, as Professor I. Stein says (op.cit., note (6)),_be
present.

1.  The crisis situation mugt be taklng place or at least imminent.” The
p0551b111ty of invoking the derogation clause is subgect to a time~limit so as:
to persuade States not to make use of it solely for the purpose of prevehtion
without a crisis haV1ng been declared or for purposes other than a retupn to
normal (pr1n01ple of provmsional status). :

2. lhe situation of danger must be such that the normal measures and
restrlctlons authorlzed by the 1nstruments in normal times manifestly no longer
sufflce to malntaln publlc order.

3. The s;tuatlon of danger must affect, on the one hand, the whole of the
populatlon and, on’ the other, elther the whole of the territory (this being
a fortiori the ease in a situation of external war as provided for, for instance,
under the Inter-fmerican and European Conventions) or certain parts thereof.

1L/ This article stipulates that the Secretiary-General has the right to
request from any other contracting pariy an explanation of the manner In which
its 1nternal law ensures the effective application of gii the provigions of the
Convention, In’ ratlfylng the Convention, all States have accepted this prov151on. :
Cowsequently they are bound te proevide the reguired explanatlon. The = =~ '
-Secretary ~Ceneral, in requesting the said explanation in conformlty with: artlcle 57,
acts on his ‘own respon51b111ty and at his discretion in the excrc;se of the powers
which the Convention confers upon him ;qdependontlv of any other power which he may
possess by virtue of the Statute of the Council of Furope. The power attributeéd to
him in article 57 "is not subject to control, nor subordinated to instructions',
{cf', declaration of the Secretary-General of the Council of FEurope on article 57
of the European Convention on Human Rights made before the Juridiczl Commission
of the consultative Parliamentary Assembly at Oslo, 29 August 1964, Council of
Furope, European Conventién on Human Rights, Collected texts, Strasbourg, 1979, p.9l1.)

12/ -Paragraph 28 of the judgement.
13/ Peport of the Commission, Yearbook XIT.
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4. Lastly, there must be a threat to the very existance of the nation, that.
is to say, .to the organized life of the communlty constluutlng the b3513 of the
State, whether this means to the physmoa¢ lntEgPltj of the populstion, b “territorial
integrity or to the functioning of the organs of the State {the tést applied by the
European. Couri since the Lawless case),

56. It should be noted in thaq connectlon, that ‘the Court con31dered 1tself
competent to determine whether or not such a threat exlsts.' Similarly, in the
Ireland v. United Kingdom case, it held that, while it is indeed the responsibility
of every State to determine whether the existence of the nation is threatened and
that, in sco doing, it has a wide measurs of dlsoretlon the fact remains that the
exercise of that discretion cannot be exempt from all control. This powep of
conbrol was particularly effective in the Creek case, in which it was held that

a basic condition of artmcle 1% = the ex1stence of a public danger threatening the
life of the nation -~ had not been fulfllled ,whlch amounted to a v1olat10n of the
Convention.

57. Reference must likewise be made again in connection with the Greek case, to
the position taken by the Commission Appointed undér Artlcle 26 of the Constitution
of the Xnternatlonal Labour Organisation to Examine Complalnts (see Official
Bulletin of TLO, vol,LIV, 1571, Nec. 2). The complalnt concerned the violation of
the Freedom of A:socaatlon and Protection of the Right to Organize Convention (No. 87}
and the Right to Organize and Collective Bargaining Convention (No.98}. The
Government submitted inter alia that the measures had been taken in the light of
exceptional circumstances which it was for the Government alone to evaluate. On
the basis of the information and data 1t received, the Commission decided that none
of those factors was such as to enable it to conclude that there had existed, in
Greece in 1967, a state of emersgency or exceptional circumstances that could
Justify temporaryﬁﬂonncompliance with the Conventions in question. Accordingly,
the Commission rejected the argument of "justificatory fact® adduced by the
Government. ' '

58. It is this same approach which, in a different way, marks the work of the
United Nations Human Rights Committee in connection with ite consideration of the
reports submitted by the Governments of States parties under article 40 of the’
Covenant.

59. For instance, in the case of Cnlle. the Committee, after studying the

two reports submitted by the Government (CCPR/C/1/Add.25 and 40, found’ that

"the information provided on the engoyment of human rights set forth in the
Covenant ..... [was] still insufficient”. It should be noted, for the purposes

of our study, that several members of the Committee took the view, for example, that
some of the argumenis adduced by the Chilean Government such as’ "natlonal security"”
and "latent subversion™, did not, in that case, Justlfy any derogation’ whatsdever
from the obligations la;d‘down in thé'quénant; ' : .

(d) The principle of proportionality.

60. Even assuming that the exlstence of a crisis sxtuatlon 1a beyond dlspute, ‘the
international body respon31ble for surveillance still has to determine whether the
measures of restriction or suspension enacted go beyond .the sbtrict limits reguired
by the situation. This principle, which is expressed in similar terms in the

three instruments concerned, has its basis in the theory of self-defence, which
requires the exisience both of an imminent danger and of 3 relationship between that
danger znd the measures taken to ensure protection agsinst it, wblch measures must
be proportionate to the danger.
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61. To the best of our knowledge, until the beginning of 1982 the Human Rights
Committee had still not had to give an opinion on the principle of proportionality
when conaidering an application. There again, it was when it was considering the
reports. of Governments submitted to it under article 40 of the lovenant that the
Lommittee decided on a certain approach, namely, that the principle of
proportionality must not be the subject of an over-all assessment in absiracto.

62, Rejection of the abstract assessment was discussed in particular connection
with the report concerning Chile. It was noted inter alis that the report "failed
to meet the requirements of article 40, paragraph 2, of the Covenant since it
merely provided an idealized and abstract picture of the legal framework which
should ensure the protection of civil and political rights in Chile and fhat the
description itself ... made no reference to the practical enforcement of the legal
norms’ and, lastly, that it "ignored the true situation in the country and did not
make for proper examination of that situation'. }i/ The “in concreto" assessment
also resulted in the Committee’s analysing the prineiple of proportionality not on
an over=all basis, but derogation by derogation and even in time and space. When
the report of. the United Kingdom of Great Britain and Northern Ireland was under
conzideration, members of the Committee eXxpressed concern about the United Kingdom's
continued derogation, on the basis of article 4, from articles 9, 10, 17, 21 and 22
of the Covenanit, and requested an explanation as to the reasons for, and extent of,
such derogation. It was felt that it was the duty of the Committee to veprify
whether each of the derogations made under the article was Jjustified. On other
occasions, the Committee considered the terrltorlal scope of a state of emergency
and its limitation in time.: 15/

63, In identical terms, the supervisory bodies set up under the European Convention
have likewise developed a large body of case-law which serves to clarify the
following points: 16/ : '

The measures should - at the very least - apparently make it possibie to
abate or bring to an end the spec¢ific situation of danger, even though as
regards the Convention their justification is not dependent on aocertalnlng
whether they in fact achieve their objective;

Other less stringent measures, in particular, the restriction clauses that

are admissible in normal times (see para.55 abovel}, must be insufficient - even
though it has been held that the principle of proportionality was not ipao facto
infringed despite the fact that, =subsequently, the measures were abated or
brought to an end without any covresponding abatement of the intensity of the
danger having been noted; 17/

14/ Report of the Human Rights Committee, General Assembly, Official Records:
thirty-fourth session, Supplement No.40 (A/34/40), United Nations, para.T3, p.18,
report of Chile.

15/ Idem., para.293, p.72. report of the Syrian Arab Republic;  idem.,
(thirty-fifth session), para.243, p.54, report of Colombia.

16/ Op.cit., foot-notes 8 10 and 12.

1?! Publications of the European Court of Human nghts, Ireland v.
United | Kingdom case, Judgements and decisions, Vol.25, para.214
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Prohibition of clavery {Covenant, art. 8 European Conventién, art.4:
American Conventlon art.b); : SRR '

Prohibition of retroac»zve Denal measures (Covenant, art. 13, European
Convention, art.7; Awerican Convention, art.%).

Thls is the minimum provided for und@r the European Conventlon; in addition,
" the Covenant and the American Convention provide for:

The right to recognition of legal personzlity (Covenant, art.l6;
fmerican Convention, art.ld):

Fregdom of conscience and religion (Covenant, art.l®; American
Convention, art.12).

Lastly, the principle of inalienability extends to other printiples which
vary according to the instrument concerned. The Covenant, for instance,
provides especially for prohibition of imprisonment for 01V1l debt {art.il),
while the American Convention goes still further since the list includes:
rights of the family (art.l7), rights of the child (art.l9), right to a
“pationality (art.20) and right to participate in public life ({(art. PB)

68. On this point, of course, each State is bound only by the instruments that
it has ratified. But the idea of a basic minimum, 20/ from which no derogation
is possible, is present in a sufficient number of instruments to justify our
approaching the matter by reference Lo a2 general principle of law recognized in
practice by the international community, which could, moreover, regard it as a
peremptory norm of international law within the medning of artlcle 53 of the

1969 Vienna Convention on the Law of Treaties, whereby "... a peremptory norm

of general international law is a norm accepted and recognized by the
international community of 3fates as 2 whole as a norm [rom which no

~derogation is permitted ...". T thereforéd seems to us that the peremptory’
nature of the principle of non-derogation shoéuld be binding on every State,
whether or not it is a party and irrespective of the gravity of the circumstances.
In this connection, it should likewise be noted that in time of war, and even

in the case of armed conflict not of an international chapracter, article 3,

which is common to the Geneva Conventions on the humanitarian law of war,
prohibits "at any time and in any place whatsoever? the infringement of a basic
set of principles that are deemed to be inalienable, such as prohibition of torture.

20/ See the list referred to {para.67), which provides for four fundamental
rights.
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This will apply 2 fortiori in the event off purely internalldisorders. It would be
paradoxical il the guarsntees in peace-itime were weaker than those in war-tine,
Similarly, many national constitut 10%5, as we shall gee, embocy a gseries of
inalienablé rights wvhich ere very similar to ihe list set forth the international
instruments, although they sometimes go further. R

£9. After this anglysis, cne clear fact emerges: above and beyend the rules.which
have just been enuncisted, one v»rinciple, namely, the principle of provisional. status,
dominates all the others. The Tlghb of USIOQQ1¢G“ can be jusuzflod soiegy by the
concern to return to normality. o ; ‘

70. In conclusion, and withoul further ado, we shall consider the seemingly special
case of the ex cen+1ana1 circumstances connecied with force majeure {(cataclysm,
natural 4isasters, ...j. The principles that have Just been analysed apply here

in their entirely. :

7i. Reference must be made in this regard ic the position of the ILO Committee

of Bxperts on the Application of Conventions and Recommendations. In its study of
the reports on Convention No. 29 on forced labour, it takes the view that, if the
Convention does nct apply to 211 labsur or service reQuiréd'in cages of force majeure,
it is en condition . thal certain limits which it stipulates are cbserved: fLhere must
be a genuine case of force majeure, i.e. the life or xell ~being of all or part of the
population must be in denger:; and the Curatlon, extent and purpose of the service:
required must be strictly 11m1te6 Ty elerence to the exigencies of the situation -

(see’general”report of 1979).

72, Coﬁsequentky, the case of force msjeure, differs frow the previous case oniy -in
its cauvses, whlcb have no politicsl Lonnoiatlon, and not in its legal effecis ,Awhich
are similar.

,'3

B. Comparative analysis of the gueranlees nrevided by national Cmﬁrgonqy 1mplsln+10ﬂ

73, This anelysis indicates that the guaraniees affordcb under.internatidnal.law,
are the reflection of those generally recognized - in theory if wnot in practice -
under municipal law. This emerges clearly beth from the rveplies of the Governients
which agreed to take part in the study and from the work carried out, at the legal
level, by mon-governmental crganizations and, in paviicular, by the International
Commission of Jurists. Obviously, systems of national legislation reflect the .
~varicus legal”ihfluances throughout the world just as they do the vicissitudes in.
the history of Ztates. There is, however, sufficient reference to common ideas

to enable them to he broadly <lassifisd on the besis of the following four fv1+mr
forms and modalifies of application: states of emergency introduced: effscts in
terms of place and duration: and extent of the rights and guarantees likely 16 be
affected.

leaving wntil later an anslysis of the discrepency that freguently exists between
the forceful nature of the legal Qo?ﬂil ons adopted and the numerous deviations noted
in practice.

Téa Forx the time being, we shall adopt a purely formal approsch to this legislation,

erent foymz of emergency legiszlation and the medalities of ite
T

naracteristics - or errors resulting from the
nformation in this field, for which we may be

3

2 =

5. Bubject to certain individ
i
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ficulty in obtaining vp-to-date
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‘forgiven - the comparative analysis reveals that four types of legisldtion are
generally provided for, often on a cumulative basis, under municipal law: 21/

{a) Dmergency regimes proper, wvhich are designated ig 2 variety of ways
depending on the country: apart from the conventicnal siaites of war, siege and
emergency, refersnce is foun 3 to siates of internal cri51s, ne CESSlLy, alarm, aleri,
“disturbance, internal disorder, emergency, internzl defence, assembly, catastrophse,
or even martial Iaw, prompt security measures, ¢fc. These. régimes are generally
deterdined irn edvance - "held in reserve', as it were - under consiitutionsl
S previsions or special laws. Their mein purpese is to effect transfers of competence
within the executlve power (c1v11 powers - military powars3 and the judicisl powex
{ordinary courts - special courts) or between those two powers, In principle, they
do not effect any transfer o¢f competence from the legislature ¢ the executive and do
not accordingly authorize the authoriiies to legislate by decree. The application
of such regimes generally falls within the compeience of the executive, subject to
deliberation hy or advice from perliament, eilther concurrently ov subsequently
(ratification or extension).

(b) Measures of legislative empowerment, on the other hand, are designed io
transfer to the errquve all or part of the powers o»f the logls lature except, in
principle, for the power to amend the constitultion. According to'terminology that
varies from country to country, the executive is authorized to legisiate by "ordersY,
Yemergency laws', Y“"decyree laws'", "regulatowy laws", "regulatory decrees",
"proclamations, etc.  The actual empowermeni proceduress are always laid down in the
Constitution, which sets general limits to the delegstion of power: it ususlly - '
stinuvlates that the empowering act must specify the content, purpese and scope of the
powers delegated. In other words, the authority vested in the executive extends
zolely to specific matters.  Many constituticns also reguire that the empowering
act should set a time limit to the delegation. Teﬁs often, the constitution specifies
that the measures taken uwnder the empowering actshall be subject to gubsequent
ratification, generally by parliament=

(c) Em Mergency powers su e31 to legislative ratification derive from the same
idea, ww-h this difference: parliament interverss not a_vpricri to empower but
a posterlorl, ratification being mandatory whereas it is not always provided for in
the case of empowering acis. However, in the absence of a framework pre-determined
by parliament, the executive enjoys grealter laotitude in such a case to determine the
areas 1n which 1t mey be reguired to leg 1Q1a+en

(&) Emergency powers through self-empowerment by the executives This categony,
sometimes known asg '"specizl powers'. can be clearly distinguished from the two
preceding categories in that it vrecludes any intervention by pariiament. A
substitute guarantee is normally provided for: the head of the exscutive is required
to consult in advance, or simply to notify, ceritsin official bodies which vary
according to the Cﬁ&fiTy {Council of Kinisters, C0ﬂ8u11uLlonal Court or Council,
Presidents of Assemblies, Council of State, Supreme Council of the Revolution, etc )
We thought it might be useful to give an example of this. caitegory by analysing
briefly the special powers which article 16 of the French Constitution confers on the
President of the Repubhlic in the event of a crisis, our reason being that this article
has been copled, subject to certain medifications, by = lerge number of new qtabequg/
The effect of this regime is o concentrate =l powers in the hands of the executive
except the power o amend the consitituticn. Amy infringement would amount to a
"orime against the Comstitution" under article 114 et seqg. of the French Penal Code

21/ See Olivier A, Echappe "Tableau compar

¢ des aystémes dlexception™, Pouvoirs,
Ho. 10-197%, Presses Universitaires de France, Pa¥ '

is

22/ See Michile Voisset, "Une formule originale des nouvoirs de crise", Pouvoirs,
==/ H £ I ¥
op. cit., see footnote 21. '
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and, upon the request of an absoluie majority of the members of each of the Assemblies,
the offenders msy be brought before the High Court of Justice, which is itself .
compozed of msmbers of Parliament. For this reason, the French Parliament cannot be
dissolved for the duration of the 'specizl powers. 4part from this extreme case,
there is no direct control by Farliament. The competent courts may, however,
sxercise contrel indirectly, not over the validify of the procdlamation of the special
nowers but over the measures tdkeﬂpursuan+io those powers, as is. the case in France.-
The Council of otauc (Conseil d'Btat), which exercises control over the legality of
all acts by the administrative authorities, hes had cccasien to deal, & vosteriori
with measures taken under article 16 of the Constitution. It held that it was not
competent Yo veview the decision which brought the special powers into effect nor
the legislative measures +taken pursuant o those powers, since the Council of State
iz not empowered to call the law into guesticon. 1t was, however, zble 1o rescing
individus]l emergency measures. This control, which is extremely limited in
municipal law,. is even more sc at the international level: in this connection,
f'rance has entered a reservation to article 15 of the Duronean Conveniion which has
the effect of preventing the Commission, and alzso the Court, from exercising any
control over the coundiiions under which the specizl nowers taken pursuant to
article 16 of the Constitution are implemented, at least so far as essessment ol the
"principle of proporvionalify" is concerned. This brief anelysis of the "common Iaw"
of the various emergency systems indi cabe thaty ne matter what form is adopted,
their implementation zlways invelves a proclamation under municipal law. Parliament
is freguently associated with this; in a variety of ways which may themselves involve
& host of combinzlions: for instance, the constitution may provide that the
legislative power, if in session, shall auvthorige the executive to declare a given
emergency regime but, if it .is net in session, it will be for the executive to take
the initiative. ind as a general rule, once parlizment is meeting in ordinary
session {or extraordinary, depending on the circumestances), it will be reguired to
ratify either the implementation of the emergency regime itself or the measures
taken pursuvant to it or else to decide on its extension.

ituwations that warrant the introduction of a state of emergency

~ (‘
]
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e, such sctes are delfined in an
documents received, in particular,
stis.

rovisions setting forth in legal
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6. A1l comstitvtions or specizl lavs C“Hialn
invo
the

o 1.

terms the situsiions of crisis thal mey be
infinite variety of ways, as is evident fro
the study of the Internatiocnal Commission cf Juri
77. The taxts are not often draefied with absolute clarity (but see the replies from
Belgium and the Suden) and they refer to vague concepts such es maintenance of the

peace and of public crder, imminent national danger, internal disorders, subversion,
insurrection and “"denger threatening the fundemental liberal and democratic order.

78. However, twe concepis emerge implicitly - and sometimes explicitly - from the
wording used or from the context:

The concept of imminent danger:  hence the need for a prompt reaction, which
JhSTlf“eq the trangfer ol certaln powers from the legislature and judiciary
to the executive;

The concept o
taken in term

ita corollary: the adequacy of the measures
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Ae Effects in time a2nd space

o oome constitutions do not seem to mention ary time-limit: 4in such cases, the
ate of emergency cen vemain in force as long ez the circumstances that warranted
73 declaration subsist. ' : ' ' .
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80. In most cases, however, clauses imposing time-limits are included. They take
four forms:

The basic text does not include 2 time-limit but stipulates that the
proclamation of the state of emergency iteelf shall set such a Iimits

A fixed time-limit is expressly lald down in the besic text and carnoid
be extended {in Costa Rica, for example it is %0 days);

The time~limit may be extended without any condition other than compliance
with the reguirement to renew the formalities of proclamation (this is
the most freguent case);

Systems providing for a limited extension, which emount to a compromise beiween
the two previous systempe either the limit is expressly provided for in the
text (for example, in Bl Salvador, it is 30 days and mey be extended only
once) or it denends on the nccurrence of some event, :
1t will be seen that the variation in the choice of one or the other option depends
less on the country than on the nature of the emergency regime in guesiion: a
state of siege will fall into the third category, while a state of emergency will
fall intc the fourth.

8l. HRatione loci. Mozt systeme provide that the suspension of guarsntees may
apply to all or part of the territory. In the latter case, the areas or localities
must be expressly stipulated. In federal countries, the introducition of any
territorial limitation is usually = matier for the federal authorities (in Brazil
and Mexico, for example).

4. TDetermination of the scope of application of guarantees which may be subject
to sugpension or resitricticns

82. Ratiione nersonse. 4 gtate of emergency has effect ergs omnes, although in a
few cases, such as that of Bolivia, the Constitution apparently provides that the

state of emergency shall have effect only as regerds certain persons.
83, Subject to this reservatilon, there are three main casess

¥o provision expressly defines the rights and guarantees that are subject fo
derogation or restrictions., = Such a situation involves an cobviocus risk of erroneous
interpretation, as happens, for instance, in the case of haheas corpus where there is
no specific provision for its protection. In practice, there is a Tendency in
such cases, for nationzl case law tc hold, either that the remedy itself has been
guspended or, and it comes to the same thng, that it can be invoked only in defence
of those guaraniees for which suspension is not provided and which, as we have seen,
are not iisted themselves.

4 .

Express provisions listing in negative terms the righis and guarantees that
cannct be affected.

The reverse ﬁolution -~ the rights and gvarwr Lees llKC!V io ne affected are listed
in positive terms and exheusfively (Gu, fo
This approach is obhviocusly the one best ocal
collective liberties.

cu]uuea to guaranbee individual and
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85, furthermore, it is gratifying to not
international and regiopal inst
range of rights and guarantees recognized

Ayl the entry into force of the relevant
brought about & significant increase in the
s .

86. On the basis of ithis comparative approsch o nationsl lows, the following
connclusions can bHe drawn:

There is a striking correspondence bhsiween national and iﬁﬁernatiOfal
instruments in thset they always seem to provide for control in a si e of
eme*gency, antd control means criieria and the possibility of en 1ng that

co
“_y are respected:

Despite the wide variety of criteris, there is slways present the idea that
such control will be possible and that it will be exercised 21t three levels:

Assessment of the powers of the authority which takes the decision,
to which the formal act of proclemation corresponds

Lsgsessment of the circumstances which warrent the entry into force
of the stete of emergency:

Assessment of the adeguacy of the measures taken, to.which the.
vrocedures for extension and, in general, the stipulation of a
time-limit corpespond - or should correspond,

87, Lastly, thers are two mein feature

-
"

3

The measures involved are provisional by nature, so tha
b¥ s
specific and immediate objective of the authorities

t the constant,
is a return to normal;

=

heve must be no slieration in the bases of the instituiions whose functions
sre modified to meet the needs of the momeni, so thal they can revert to their

original function when the crisis has been overcome.

w

68, These are the principles which seem, in the instruments, to underlie both
international law and the more progressive forms of municipal law,




"’E/c§f4/sub;2/1§82/15u .
page 26 o

CHAPTER TT
THE EFPRCTS OF STATES OF EMERGENCY

A Claesification of siates of smerzencys: Ifrom theory to praciice or the
reference model and risks of deviation therelfrowm

96, A comparative study of the implementation of states of emergency rather. than of
legislation brings out several situstions particularly emphasized by the reporis
sutmitted to the Human Rights Committes undsr article 4AC of the Internaticnal
Jovenant on Civil and Political Rights.

7. In an increasing nunber of cases, the practices analysed seem actually to be
"Geviations! from the thecry of exceptional circumstences in that they tend more

and more to depart from the '"reference model" Gescribed in the preceding chapter.

98. For the purpose of clarificetion, the seceming “deviations™” mest frecuently
sncountered in practice have been grouped in five eategories.

1. States of emergency nect notified

99. As far as municipal law is concerned, this practice is in keeping with the.
reference model. It iz open to criticism only from the standpoint of international
law: for example, in cascg where, although z State is bound by zn internstional
ingtrument, i1t does not comply with its obligation %o notify +he other States parties,
through the depositary of the relevant instrument, for example, under article 4,
paragraph 3%, of the Covenant.

100, This omission has the =ffect of precluding the internationsl surveillance
authorities from exercising their judgement to the fullest extent.

L0L. The Human Righte Commitiee has expressed concern at this situation and, in
application of article 40 of the Covenant, has reminded the couniries in oguestion

of their obligations. T this commecticn, veference will be mede fo two cases

studied by the Committee in i%s reports bo the General Assembly at its thirfy-fourth 23/
and thirfy-fifth gﬁ/ sessions.

102. On thig cccasion, the Commitiee explicitly recalled Ythat any State party ...
availing itself of the right of derogation' was required to inform the other States
parties of the provisicnes of the Covenant from which 1t had derogated, and of the
extent of, and necessity for the derogati and it requested information on the

o

ons,
reasons why thoss requiremenis hzd not been complied with,

2. De facto states of emergency

103. Unlike the preceding situstion, here there is no proclamation or termination of
the state of emergency or (and this amounts to the same thing) the state of emergency
subsists after it has been »fficially proclaimed and then termminzted., More and more
instruments are then promulgated which graduslly suspend an increasing number of
rights and guarsnteecs when, according to the law, such rights and gusrantezes can be
suspended only in virtue of 2 decliaration or prolongation of a state of emergency.

; T2, para. 293,
25/40), p.55, para. 247,

/ A - . - 5 i \
23/ Thirty-fourth session, supplement Ho. 40 (A/Bé/@@

I
¢
S e

24/ Toid., thirty-fifth session, supplemeni No. 40 (4
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artain Governments which have recenily revised

89, vajec+ gile! @
sed -keen concern in this connecition -~ have been

1
their constitiiions — or have expres
guided by ig ifa2al

Thanks to the kindness of my colleegues and of the Sub-Commission, I am also
o 1llustrate my remarks by certein cases which may be of value by way of
nle.
91, In Costa Rica, the proclamatiion of a siate of rmkr{enqy can come within the
direct competence of Parliament, When the latter is not in session, this po
veste in the executive but °t n gerves to convene Parliament in
extracrdinary session within The proclamelicn by the President lapses if

3
it is not approved by two—thirds of the members of Parliament,. & fixed time-1limiz
of 30 days at the meximum is expressly provided for and cannot be extended, The
Constitution lists a vwriori those zhticles likely to be affected. Lagtly, article §
of the Constitution prohibits sny delegation of a power 1o others.

82. The Congtituiion of Sri Lanks was amended in 1978 in & manner which from the
normative point of view, fully reflects the need for guarantess which, in our view,
are connected with the acceptance of & state of emergency. In the first place,

it makes a point of specifying that the constitution provisions cannot themselves

be alfected by the Public Security Order which, according to our interpretation,

meens that most of the fundamental rights described, wuch as those in chapter I1I,

and with the excepticn provided for in arvicle 13, carmot bhe subject to derog ailon5
this applles in particuler to the essential rights involved in the defence of an
arrested person. It also establishes siringent machinery for the autcmatic convening
of Parliament and time-limits ithat moke ii possible to avold umcontrelled prolongations
and extensions.

93. The reply from the Swedish Government throws some interesting light on +the
guestion of rights from which no dercgation is possible. Chapter II of the
Swedish Constitution defines vights and freedoms some of which camnot be resitricled
even by an act of Pariisment. Thig funuamental rule agvplies even if the countty is
at war or exposed to the risk of war cor it it is in an exceptional sifuation that
can be likened to a sifuation of war. In other words, the irrvevocability of the
principles has been expressly alfirmed, even in the nresence of the concept of
exceptional circumstances.

S4. The legislation in foree in the Bgyptian Arab Republic, as reflected in the
State of Emergency Act No. 161 of 1958, az amended in 1967 by Act MNo. 60 and in
1972 by 4ct Ho. 27, vays particular heed to the temporary nailure of such siiuvaiions.
Since 1972, the duration of the decloration of the state of emergency must be
specified in. advance. There is an asutomatlc procedure whereby the declaration
lapses if the Hational Assembly has been unsble to weach a decizion, and a ceriain
mumber of fundamental righis are granied to priscpners while the state of emergency
renrins in force.

95. It therefore seems to us that the model which we are proposing as & basis for
analysis is supported by thess sxamples and we accordingly belisve that this

"reference model" could be adopted for the study. It is in reletion to this

"common law of the state of eﬁergency” that we propose to describeg as a counterweight,
the apparent "deviations" thal are oo freguently noted.

o
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lustrate - or have illustrated ~ this

|..J

104. In varying degrees, the following cases i
situztion. :

onecernin r‘Surlﬁdme emﬁh* zes tha

105, The report of the Human Rights Commitiee o t
"neither z state of emergency nor a gtate of siege had been preclaimed in Suriname,
even thoug‘ a dg facto state of emergency had exxsted for one or Two months affex

the 1980 coup d'état. 25/

106. In Ugsnda, slthough the Chief of State then in office 1ifted the state of _
smergency within two months of assuming power, he ook zdvantage of the abolition of
Parliamsnt to legislate by decree. Many instruments appeared tc have been enacted
which had the affect of graduslly modifying the institutional machinery of the 3tste,
while restricting the exercise of public freedoms For example, decress Nos. T, 13,
@ izl sanciion 4o the powerg exercise d by the security forces:
Agcree Ho. 8 of 1972 granted thoss forces immunity: decree o, 7 of 1972 then .
authorized . them to use force for the purpose of arresting per ons suspected of armed
robbery or of preventing. them from escapings decrees Hog. 3 and 12 of 1973 set up
military frivunals with jurisdiction cover civilians suspecied of acts of sedition
or subversicn.

o]

and 15 of 1971 gave

107, In certsin respects, the case of South Africa comes in%o the same category,
although, in some regions and more pariticulariy in the bartust ng', a state of
emergency has sometimes been declared.zgg/ I all cther casses the applicable
legiglation produces similar effects o those assocciated '1Th emergsncy situations,
although none of the ruleg of form described in the reference model are respected
pricr fto its implementation. Such legisiation is fully in force in the territory
of South Africs. :

108, These énactments, which take the form of "ordinary lsw", contain substantive
rules that are characterisiic of emergency legisiaticn, as is shown by *the use 4o
which they were put in Namibia, & country occupied by South African military forces
and therefore in a state of warw In crder %o deal with this situavion, the
so-called "ordinary law' in force in Scuth Africa was applied.

10G. In cther words, throuzh the mere application of ordinary South African law,
the same effecis were obfained in FHamibia as would have been produced by the
proclamation of a state of war or even of a mere st:te of emergency. 21/

7
in peace~time were made appli
the Terrorism Act, No. 83 of 1807,
No. 76 of 1962) and the Internal Ss

icable in Nemibiaz on sccount of the state of war, namely,
7, the Ssbotage Lot, (General Law fmendment Act,

]

urity Amendment Act, No. 79 of 1976, 28

0

T e s e L Tt e Wy T v
27/ Bee the report of the unlzed Netions Ad Hoo Working Group o
] i 8 I ‘ a 7

10, Thus,all the South African laws which carry the death penaliy for. polditicalloffences
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111. Slﬂ1¢ar3y, Dearl“'”¢1 provisions of South ifrican ordinary law relatlng to
seourity, which impose heavy penaliies for the commission of pelitical offences,
as well as the legislation governing the sifuation of detained persons, have beesn
made applicable in Nemibia. 29/ )

3. Permanent states of emergency B

112, Thig heading covers the ing
of emergency which are perpeivat
extenqlon or because the Cons it

tl*utloﬂi with or without Broulamatlon‘ of states
ad either as a result of de faclo systemstic
ution has net provided any time~limit a prioxi.

113, Of the different variants of this 81tuatlor; the following cases have heen
singled out as good illustrations. :

114. A first form of perpetuation consists of systematically extending the state of
emergency. Here, too, the exception tends to become the rule, since the country
is governed hy a systematically renewed state of siege. According to the report on
Paraguayprevared in 1978 by the Inter-American Commission on Human Rights, it was
not possible to determine sxactly how long the country had been under zn emergency
regime, since the regime seemed to date back to 1929, with a brief sixg-month
interruption in 1947. _iﬂ/ In other countries, the Consiitution authorizes the
Chief of State to declare a state of emergency, thus enabling him, under special
powers, to take the measures reguired by the circumstances. It wasg under such
special powers that, in Camercon, for example, the legal regime of a state of
smergency wag instituted by an executive order of 4 October 1961. Ag a result,
the state of emergency has been in effect since 1969, since the order authorizes
the declaration of a state of emergency "ir the event of repeated disturbances
undermining public order and State security'. The extensgion of this situation is
not, therefore, a direct result of the proclamziion of the state of emergency butb
of a wide interpretation of the special powers uelegaiea 30 the sxecutive power
under the state of emergency itselfl.

115. Since thet date, more than 35 laws, orders and decrees have exitended the state
p H b
of emergency every four or sgix months.

116. In Haiti, Parlisment seems regularly to confer full powers cn the Chief of SBtate
at the end of every parliamentary session, while, according to a report by the
Inter-American Commission on Huuan Rights concerning that country, 31/ most of the
“hasic ‘guarantees have been suspended by snnual decrees since 1971. ‘ ‘
117. These different examples have common features:
Less and less account is faken of the imminence or otherwise of the danger;

The principie of proporticnality is no longer considered to be fundamentaly™

o time~Timit is envisaged.

Ynw s 7 o fr ' .
29/ See dccuments E‘CboqgleG/ﬁioels para. 9; E/CH.. / 222, paras. 332 and 333
B/CN. 4/?371 paras. 372 and 376 and B/CH.A4/1428, para. 419, See also the report by
the Tnitérmetionsl Commission of Jurisia (16~18 July 1978) issued by the

United Wations Centre ageinst Aps
50/ CIDH/ORA/Ser.L/V/il.43, %1 Janvary 1978,

3

b}

b
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@ 5
lQ.‘ o

®

s 13 December 1979.

bt

31/ 045/Ser. 1/V/TI.46-Toc, 6, Rev.
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Tri cases such as ‘those mentioned above, therefore., since the periods follow
each other consecutively, a state of emergency has become the vule since 1959,

4. Complex states of emergency

118. These are by their nature the most ¢ ifficult to analyse. They have a commcn
festure, the grsat number of parallel or simultanecus emergency rules whose
complexity 1s increased by the '"piling up" of provisicns designed to "regularize
the immedistely preceding situation and therefore embodying retrcactive rules and
transitional regimes. This device is generally suppiemented by the enacitment of
repressive laws assuming the festures of ordinary laws (for example, national
security laws, the accumulation of which produces the effects asscciated with
state of emergency.)

119. The cage of Turkey appears to come into this category. 4 state of siege has
very freqguently been egtablished in this country and has been modified by succesaive
proclamationg in conditions of such complexity that, in many cases, it becomes very
difficult to determine the legal basis for decisions taken under the emergency
POWETE 5

120, As always in such situaticns, there is an original reference model which
remsinsg applicable. like the Constitution of 1924, the Turkish Censtitution of
1961 defined different states of emergency with some degree of precision. These
provisions have been gubject to much subsequent modification, which has gradually
altered their characiter, as the two folliowing examples show.

121. At the constitutional level, for ewample, the "12 March' regime {the period
from 1971 %o 197;) Tirst limidted the proclamation of The state of siege to

10 provinces and then extendea its scope to the entire country. In order fo
ratify this situvation a posteriori; a special law was enacted (ot Wo. 1402 of
1% March 1971), which added new procedures to those already provided for in
articles 123 and 124 of the Comstitution of 191 mentioned above. '

122. A similar process, in another Torm, is revealsd by analysis of the refcrms
made during this periocd in the organization and prccedure of military courts.

Aot Noo 35% of 26 Jctober 1963, which veferred only to the funclioning of military
courts in time of war, was the subject of a series of amendments, some of which
were of a provisionzl charscier. Specific mention shouwld be made of the amendments
introduced by articles 15 and 23 of Act Ho. 1402, Article 15 geems %o provide

for the establishment of special courts, despite the prohibition of principle
expressly provided for by article 32 of the Constitution,

et

vt had condemned the article on this ground, it

was amended by Aot No. 1728 of 15 March 1973 with a view o '"regulasrizing” the
situation. Articvle 2% was alzo to be declared unconstitutional by a second crder
of 15-16 Jaruary 1972 on the ground that it provided for continuation of the
operations of military courts despite the termination of martial law.  However,

Let Noo 1699 of 15 May 1973 'regulavized” the situation by incorporating the ariicle
that had been declared uwnconstituticnal directiy into the Constitution.

123, After the Consiitutionsl co

5
E_!

L.
=
s

124. Because of the growing complexity of this overiapping legisiaiion, 1t has
become extremely difficult in praciics to contest the lsgality or constituticnalidy,
ag may be the case, of the siste of emergency.
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12%. For sxample, after the proclamation of 1970 Yad been submitted to Parliament:

incompetent on the ground thatd
strative act ( der of 3 July 1970);

The Conetituticna

1 Coux in an order of 17 @ovembcr 30?3 also declared
itgelfl incompetent, affer observ

that i

s 1

s
sgrving Parliasment had daken its decision by -
simnple resclution and ts deliberaticns had nct therefore ziven the

jrEg el Tamaticn The ststu

126, Anocther historical example is provided by the state of emergency which was in
force in Brazil before tho ocurrent psriod of relaxstion began. Here too, the
e Constitubion (article 155 on the siate of

reference model had been lsid down in the 3

siege ). &% the same time, an imprassive Jumb%r of ﬁexts relating to the
functioning of instiftutiong an 3 ‘ eedoms were enacted one
after the other and ultimately led %o overla pfiﬂg

p,.
s
g
W

]
b
D
i
¢

.
4]
)
1*'3
5.—_.
o
[.A_J
[ 5
f9

}—b
H

127. Professor Alfonso Arinos, who had been asked by the Brazilian authorities to
repoxrt on the legsl aspects of & return to the neormal rule of law (report of

14 April 1978), found %hat Qg/ "in the Brazil of 1978, the norms of public law as

a whole appear to be a mixture of bwo Constlcutlons ﬁulther of which would seem o
be in forece: 17 instituiiconal acts, 9 constitutional amendments. 104 supplementary
acts, %2 constitutional acts, 6 decree-laws of the same nzture «.. . It should be
added that marny of these texts ... have besn indirectly abrogated or neutraliged'.
To concluo'mr° the author sug that the only possible wey of establighing a
ligt of the co 3t¢iv\10qa‘ prcv si g actually in forcs was 1o uSe a computer. At
the time, the complexities of i L situation seem to have made it wnossible Tor
the authorities fto implement a st siege without the preoclamaticn required by
the Constitution, under which the esid?nt of the Republic may proclaim a state of
siege, provided that a co rivoi ITe Jeﬁu:@-is chserved. Yet an institutional act,
¥e. 5, enacted by the Executive, gran ident of the Republic the powsr to
proclaim a state of siege ’Drop rio m explicii abrogation of the
corregponding provisions of the CTong rthermore, nsarly all the other
articles in Institutional Aet No. B, which has the force of law, oproduced net only
effects gimilar to those laid down by ariticie 155 of the Constitution hut sven
additional effects. i this way, it was apparentily possible fo place the couniry

under & shate of siege without the need for the exseutive power Lo resort either
to the neorsel proclamation procedure leid down by fthe Consiidution or the
exceptional nrcﬂeﬁlre of Imgitituticonal Act Ho., 5, which has now been abrogated.

22/ See L“* is Joinet, article in Pouveirs, He, 10, 1979, Ed. P.U.F., Paris.
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128. In other words; proclamation of & state of siege, by virtue either of the
President's constitutional powers or of his specisl para-consiitutional powers,
would have imposed fewer restriciions on the exercise of freedcms than those
authorized by Institutional hct No. 5, which is permanently in force.  Because of
the complexity so created, these states of emergency are a serious cbstacle to
control by internaiionsl surveillance organizations and by the competent bodies in

municipal law.

5 Ingtituticnalization of emergency regimes

129. These are processes that have smerged recenily and form part of a theoreiical
approach to demccracy which gives rise in different areaszs o concepts of so-called
"authoriitarian®, Yresiricied” or 'gradual" democracy.

130, They are z2ll based on one of the sxcepiional situations described above.  When
the constitutional order iz disrupbed following s crisis, the exception tends o
hecome the ruie.  I% is convenient, in order to establish the lawfulness of & system,
to provide it with an institutional basis in the form of a new structure for societly
which will ultimately be submitied for the pecple's approval; generally through a
constitutional referendum.

131. These processes, which are designed 1o ease the transition %o new forms of
democracy, frequently entail the danger that practice will consolidate a conatitutional
crder containing incipient autocratic tendencies.

1%2. Despite thelr respeciive special features, Hwo recent draft constitufionsi one
adopted in Chile 33/ and the cther rejected in Uruguay, both refiect this trend.

133, In the case of Chile, the process involved the maintenance of a hierarchization
nf powsrs and the establishment of an exitendsd transitional regime.

134. A transiticnal regime (a minimum of nine years) may cover a periocd of 16 years
during which the right to contrel institutions rests, in the final instance, with
the military.

135. The permenent provisions of the Constitution (articles 29 tc 41) in fact
provide for prograssive states of emergency. Three emergency situations are
snvisaged:
L situation of external war, during which z "state of alert' applies;
A state of internal war or Ysitaie of siege';
In case of serious disturbances of public ovrder, dangsr or threats to naticnal
¥ =

security, whether from initernal or external causesz, a '"state of emergency! may be
declared.

d during the elsctorel pericd.

33/ 1% shouwld be noted that, according te the official figures, the draft wes
adopted by a favourable voizs of 57.06 per cent and = negaitive voite of 30.17 per cent
and thet the stete of emergency was not suspended bl
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o
twe cases, agreetent of he Na t onsl
these will not hecome applicabis until ithe end of the an51ﬁ1nn31 reglme.

of the internsl peace, ithe

128, During
President of fransifion 1 or oviqion) to
order arrest of expTeSS one Lrohlblu enury

intc the ter g : :
crder restris i t is expressly laid dawn *hau no anpeal 11es against
these measures : i hich made the decision.

zently rejecied by popular vote,
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139. The Urugusyan draft constitution, thougl
deserves attention.

" 140, The draft also posited fthe principle of the %1nrarch1 zation of powers, the
power of decision lying with the military in the final instance.  The point may be
illustrated by reference 1o the procedure laid down in the draft for: the appoiniment
of the President of +the Republic,

141, Tt should first be observed %hat, as in Chile, pariiss which might have dirsct
or dlndirect relations with foreign institutions, orgsnizationsg or political pariies
were not to be permmitied (this is aimed at parties forming part of international
grcupimgs). Furthermore, any individusls who had had sny political influence
whatsoever beforve the advent of the new regime were to be excluded from polltlcal
activity for a periocd of 1% years.

142. Subject to these reservations, it was stipulmted that the authorized political
parties should resch agreement, first smong themselves and then with the Governmend,
with a2 view to the nomination of a single candidate.

14z, If agreement with the Govermment wss not reached within s fixed peried,
nomination of the single candidate was to come withi e awxclusive ¢ mpeiomca of
was lald on the danger of 1.1

the armed forces. Sfrpﬂa % . itary anthorities
yielding %o the templatio Lc br;n‘ ﬁv@% sure %o bear during the first phase in
order to delay the reguired agreement and thus to proceed to the nomination of the

candidate.

144, From the legsl standpoint, the purpose of the drafi was to "regularize" a
series of institutionzl acits which formed the "legal' basis of the smergency regime.
With that end din view, it wes propoesed that the basic content of these acts should

ve directly inccorporated in the permsnent provisions of the draft or maintasined in
L 153 own., 25 in the case of vh,1€5 by tue

force undery transitions
Conatitution itsslf.

.

145, 1% should be peointed out that, here fton, the negative rssult of the referendun
was the cause of 2 legal inmbroglic. Some believe that the vole merely ratified
the status cuc, while othsrs held that it invailidated the Inetituiional Acts,  thus
invelving a return to the Constitution of 1867.
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147. In the most typicel ¢
the end of the process, we sre confronted
legal mndel of "deviant' states of cmergency.

Lla. The emergence of a2 specific models cherecteristics and nurposes

148, Without any over-—gensrelizaticn, it nay he seid that ths itutions of most of
the countries in guestion are freguently charsclierized by the s 1Hurd¢natﬂﬁﬂ not only
of the legislative 2nd judicial oucxs to the executive power, but even of the
executive power itself 1o the militery power.

!un
|4J
.

149, This subordinstion nsy be
indirectly through the egiteblis] 1is
nationsl sccurity counciles). K,w d> thchb ara
among the three powers take place?

brorght obhout directly by & militexry tokeover or
1 ior supervisory bodies (for example,
dual shifts in institubtional conmpetence

150, With regard to it £2 that parlisment is
suspended or evern dis s ther asg seult of & com ameng the meny
precedents, referance may be made to the racent cases of Liberia (12 fpril 198C)
Botlivie (7 Jle 1080) hrough ad ini nf the lavs: on

27 Augus t 1975, the n order made under
4

.

@
,

articla 65 of zbe Cm

nf the srticle provid

Asmembly st be reins apulicetion of that

paragraph, ih VLJW"Jxvn of : on, which does nnt confer this

power on the President uniil slfter nertial lew he cen declered,

151, This institutionsl vecu 2 pere~legleslative institution

which; though its functions gtill forne part of the

”iegjsla%ive power', This is he Council of Stete in Chile and
uguay, and by the Comuission tepce in Argentine.

152 In practice, ¥ _ i _ A ; OTia.
decree-lawe, instituiions *f, proclanetion the legisletive function is,
the firgt anﬁ/ér iagt

11y used fo
ing “relﬁqﬂln”

i%3, The judicial
secure the co-operation of ulc Judicis

Judges, the other in reducing the povers o i :1 T chde those of
smergency courts, In the firet cas i i i eteined in
principle but can be poguired only =
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154, Another procédure consisﬁs_of suspending Judaes when a crisis develops and later.
reinsteting them -~ or not - on a casg-by-case basis.

185, Similerly, the criteris of competence msy be modified in two waysg: either
specific ensciments gredually remove matiers from the competence of the ordinary
courts, trensferring them to tThei of emergency courts, or the judicisl power
declares itself incompetent of its own accord. 34/

156, Once the executive power is in office and has clesred the ground, it
re-prganizes the mechinery of Steie snd brings it direcily or indirectly under
wilitary contrel. This subordination of the formel structures of power does not
regult solely from the traditionel influence of the ermed forces in the Siave
apparatus., It becomes institutionalized. The executive power 1s then exercised
directly by a military officer or group of officers; by a civilian under militery
control, effected through o nestionmal security council or even the joint chiefs of
gtaff, or lestly, by & group consisting of civilisns and militery persconnel.

157+ This subordinetion offects not only the higher State cuﬁnorlizcu but exitends to
the decentraliszed levels of administration: emergency 1eglslat1un ugsually transfers
the powerg of prefects or equivalent officisls to zone chiefs in a state of siege or
CIMErZEniCY « In addition to their ewecutive functions, these 1nﬂlv1dualo of ten
possess functions that are both legislative (proclametions, "bendos” ees) and
judicizl (eonfirmation or even modificetion of the sentences passed by EMETESNCY .
courts).

158. In addition to these measures, "puardians' are often assigned to persons with
responsible posifions in social orgenizetions (State—cwned unﬂeriakings, local
copmunities snd municipslities, sssoclaticns and trade unions, sducational and
medical establishments, the press ...}. The go=celled "intervention procedure ig
often practised, for example, in certain letin Americen countries, throungh the
sppointment of an "interventor' (nominee), generslly a member of the armed forces, to
work with authorities in the caetegories mentioned above,

159, This "institutional trensformaetion', even when czused by an ebrupt change
(couy d'état) does nnt produce its full effect until some time has elepsed.
explains the tendency that has becon nﬂ%ed for these states of smergency o be
perpetuated, especislly wherve they heve heen procleimed as the resuit of an act of
forece, Graduslly, the country's 0981 regime iteelf changes character, developing
into a 'specific institutional model, Even in & wide wgrluty of dluuaildnS; this
model has cne basic feature: sz our enalysis heas shown, the principle of
"hiersrchization of powers" is substitubted for the priaciple of "seperation of powers',
to which lip-service l1s always paid. At the sumnit of $his hiererchizetion, that is,
within the executive power, the civilisn power itself, even when retesining certsin
prerogatives, is subordineted to the militery power,

This

34/ Bee gtatements on hebess corpus.by the President of the Supreme Court of.
Chile in the review, Erc%lla of 28 Moy 1975, snd the Bulletin of the Centre for
the Independence of Judges and Lawyers, No 3/4¥ Ps Je See glsc the report of the

ad hoc commities on VLO1athﬂ» of the rl”bi% of members of parliament
iInteruParllaﬁbntarv Union, CL/17 &/ 1/6 18 Merch 1981, pe 19, peragraph B, fine).
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160, As the work of the Humsn Rights Committee hes indicated, :2/ it may be esked
vhether suck s model ig defined “iﬁ terﬁs ?f the stabiliiy of the regime or the
stebility of the State. It is significent thet, in most cases; s siste of emergency
i& proclaimed by & Government that hes come into being es 2 result of an act of force
carried udbg by definition, nuteide the constitutionsl provisiong end, in sny event,
*hrou :h means that are not in confarnity with srxticle 25 of the Covenent, as was
admitied by th@ representative of ths Chilesn Government in the Humen Rights

Committee, 36

161, The varicus examples
emergency legislat
disturbancaes, 1ls most often
is, by the pe '
gource of sexceptions
implemented in order to
perpetuate its effects,
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To utilize the ~ gven where. this is of on enorvgency character ~ in
order to lezitimize the euthorities cennct bese fthis legitimecgy on the
exercise of populsr OV“rcignty, as suggested by erticle 25 of the Cnvensnt,

they resort to the snversigniy they durive - withoutb any TBCLpf cal concessinn -

from the "legalizad" nonepoly of for

To teke sdvantage of the perpetustion of the "stete of emergency! in owder to
set up B ‘Onr‘“”;"f legislevive! arsensl gned

aesi«nea 1o premove ali prospect of a
return to norme rpogse of the theory of excepticnal

circumstances.,

For the institutional model we have Just enelysed involves 2 trﬂnsfhrmutlﬁm of the
role of lew, whpee charzcteristics and purposes we nust now define,

2y Transformetion of the rule of characteristics and purpoges

162, It doss oot seen excessive z veriteble "{rausfommation" of the legal
syatert, since ot the end of the | wa have ghown, the ekxceptlon tends to
bhecome the ruie, fhig is due either to the perpetuation »f the slate of emergency or
to the fact thst, (e hed, meny provisions thet had been
"normaiized" in !
securdty' laws

5 A

i
nati ?na] security’ lews, "donmestic

163, This transf on the substantive criminel lew
=@efiplt nf of snd on the procedural criminel Lew

{(procedursl gusre governing comnpetence,

z will 1limit ourselves In examining
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againsgt whom there is serious, definite and consistent evidence
addition, the miliftery court cnuld base its onnviction on the tes
individual, without even reguiring thet individusl to sppeer in 7
situations, there is ftherefore & risk thet some suthorities will
temptation of producing s "fictiticus" this 19y be ”Lf
dezth sentence, It sheould he noted le
militery courts could also rely evidence ob L31nei
preliminery investigation, In congidering the effects of st
fete of detsined persons, we shall have occasion to revert to
rights, esPecialny with regard to the elimination, de Jure or
of hakess corpus.

Restricticons on the publicity of deliberations. ~These resirictions ere sometimes
besed on the reguirements of so~celled Sﬁaﬁe eecrﬂfy, ~ In the repory mentioned above
(see Thntmno+g 341), the Inter-Perlieme the cese of o Urugusyan senslor

1y = Ty
CIJ.U b\ J PR SN, QLLCE.VU‘J

proceedings b Africa, under the
Terrorisn. Aot'mi hout police aut ho lZLLlOH is preohibited by the Seon ice Secret

Act, Ho, 1306 of 1930. 40/

J
D1 &

x

165, With regard to substantive rulcs, the f n“lowmn& trends mey be obsexveds

Imergence of £ go ‘Ji%izhm apparently | e definitions, with the result that 2
wide circle of pers nay be held ﬁo have CQJﬂ]ﬁqu offences Mdventage is sometinmes

token of this lack uf pruc' ion to transfer ceses from the Juwlsulcilon of the crdinary
courts to thet of the en

ney courits by reclessifying 2cts. The Brszilisn naticnal
security act (Decree—Lsw Ha, B98, as amenucu)5 for exemple, refers tno 2 faw of these
of fences. Article 3, pET?ﬁV°ph 2, vrovides penalties for 'ps ycnn_onlLETIV adverse

Rl

acte of wer', defined =z "ihe use of propegenda; counter-propegands end asctivities in
the politicaig goononic, peycho~gocial and military svhere for the purpase of
influvencing or ineciting opinions, emotions, attitudes or behaviour enong foreign
croups, enemy, neulral orofrlendly, pposition to the pursuil of netionsl ailms',

In genersl, incressed use of the death penalty, ss indica in the most recen
reporta by the Ad Hoc Working Group of Experts on violaticns of humen rights in
gouthern Africa, 41

Extension of the factors thet constitute complicity. For exsmple, Uruguaye
leg 13t1@r provides for punishment of assisfence prlitical prisoners by
pl it in the sems category 2s crmpliciiy.

tioned above {fnot-ncte 30), ppe 19 end 2 s para., T6,

Jenuewy 1981. See slso docwments z/cx,g/lozo,
vares. 40-43; 1, 4/1135, ware, 18 and B/CH,4/1365,

iEY
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Undermining of the presumption of innocence. This can be seen in the | many
uﬂervency provisions which enable individuals to be detained without trldl .
{adiministrative 1nLLrnmenv, detention at the dlsposal of the uxecutlvb power ...}.
In southarn Africa, residunts in the so-called "independent ! homelands® may be
sub jected to detenfion without trial under Proclamation 270, issued by Pretﬁrla
in 1977, To give anothwr example, under. the Criminal Procedure Act of 977, 42/
the police are authorized “in the execution of their dutlmS" to shoot a person
trying to escape arrest- Whuﬂ there is no other way of "stopping him. The _
Identl ty #dct of ]97? d3f bar “pecourse to all eivil and criminal remedizs in
such 2 case. The repors ﬂefers to & boy who was shot dead by a pollcenan in’
application of this legislation Tor stesling a bunchh of grapes, with the |
restlt that, as the Conmittiée’s report stated, the policeman fulfilled "the

triple fdnCtLOﬁs of prosg ucutor, judge and exccutioner®.

Vielation of the principle of non-retroactivity of criminal laws. In
addition to.the Doecree.of 29 Septenber. 1980 p?oqui»bted in Suriname; we find,
for example, the case in Liberia {see the réport by the Inter-Parlismentary dj ion
referred to in footnote 34} of the trial by court martial of the respective
presidents of the House and the Senate following the 1280 coup d'état. The
court was 'gpec1a?ly established under Decree No. 1 of the People’ 's Redemption
Council of  the Liberian armed forces of 12 fipril 1980, which 1nstltuted the
crims of ®high treason®™ with retroactive effect. It will be noted that, in

this instance, capital punishment was carried out immediately.

3.  Intensification of repression resulting from modification of thi rules
governing competence

(2} .- The question of “he retroactivity of eriminal- laws dealings with matters
of form R N

- 166L W2 shoula like to draw the Sub-Commission’s attention to a matter of.
particular doncern wh?eh 18 raraly diseussed. The mrlnulplb of nonmretroact1v1ty
to which we have Jus ralE red ig, as we Jﬂuw,_>pplie0 oniy to substantive
criminal laws of incréaséd severity, whereas “more lenieént!' substantive criminal
laws and particularly - znd tnis 1s the crux of the proolem - eriminal laws |
dealing with mattérs: of forﬂ'aprocadur and compmtbncn’ 2 applied immediately
to existing situations. They thérefore have de facto retroactive effect. It
may therefors well be asked whether the application of such a principle should
not. be ques tloﬁbc when a state of emergency is in force We have seen that
states of emergency are always characterized by a rednctlcn in the comﬂﬂtoncc

of the" cwdznary courts and an inecrease in that of the emergency courts, whether'
military or otfierwise., In narticular, ‘when a state of emergency is declared
following a coup d'état, many people are prosecuted, on the strength of the,_
change -in competence, for acts committed before this change occurred. Many
missidh reports submitted by non-governmental ‘organizations show that, except

of course where a risk of 'z death sentence is involved, counsel for the defence
of victimz of repression are frequently more concerned by the retrodctivity _
of laws dealing with matters of form than by that of substantive laws, although

42/ See the report referred to in footnote 27, p.33, para.T5, and 0.70,
para. 159. )
4% See also (E/CH.4/1%65, paras. 33 and 34) and {E/CN.4/1270, para. 49).
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only the latter is open tozcriticism'iﬁqsuéh:circumStanceé.; As a result of the
crisis conditions in which such trials take place, sentences are in any case very
harsh (although they may subsequently be mitigated or limited by an amnesty law),
while the lack of guarantees resulting from the transfer of competence {the.
holding of prisoners incommunicado, in camera hearings, preliminary investigations -
at which the defendant cannot state his case, inapplicability of habeas corpus,
court-appointed counsel for the defence ...) leads to massive violations of

human rights, particularly to cases of torture, which frequently have more

serious consequences than the detention following sentencing. :

For these various reasons, we suggest that the principle of non-refroactivity:
should be extended to the criminal laws governing competence and procaaure at
least when a state of emergency enters into force,

{b) Medifiecation of compelence resulting from the lowering of the agu of
criminal responsibilitv in the Dolltlcal field

167. This has occurred in South Africa. Under the Children‘s Act, children
under 18 years of. age are subject to appropriate legal treatment, as under most
legal systems. However, under the Government Notice of 17 September 1980, 44/
they are specifically excluded from the benefit of the Children's hct,
particularly in the case of prosecution for offences against securify. Four
laws are principally concerned: the Terrorism Act, Ho. 83 of 1967, the
Internal Security Amendment Act, No. 79 of 1976, the General Law Amendment Act,
Ho. 62 of 1966, and the Criminal Procedure Amendment fct, No._62 of 1979.__;

{(c} Intervention of the executive power in tne oettlement of dluputes
.relating to jurisdiction

168, During crisis periods, a large number of emergency couris are often established
and also in some cases special courts. Apart from the fact that these courts
frequently interfere with each obther‘'s work, they come into competition with the
ordinary courts, giving rise to sometimes insoluble jurisdictional disputes.

In 3u¢h Qasés,'the decision is generally the responsibility of the executive
power: when martial law is declared, the authorities responsible for applying-
the law are usually responsiblewfon_settling such disputes.

169. In conclusion, it shculd be noted that the repressive machinery thus
established may prove inadequate for the maintenance of security. The authorities
concerned then have to use repressive practices which do not fall within any legal
frame of reference, even one of an emergency character. In other words, the
authorities ultimately violate their own legality: this is the final stage in

the degradation of a constitutional State, a sbage characterized by the advent

of abductions followed by disappearances, political murders, and abuses of all
kinds by the paramilitary or parapolice forces, abuses which are tolerated or

even encouraged by the official azuthorities no matter what disclaimers may be
made. We shall not dwell on this development, to which the Working Group on
Enforeed or Involuntary Disappearances gave full attention in its latest report. 45/

44/ See the report referred to in footnote 27, annex IV, p.2, para. 2, and p.9,
para.-5. ‘ : S _
45/ Ses document E/CN.4/1435 of 22 January 1981.
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170. hls cxplalng whj amnvsty laws enacted darln o after perlods of émergency
generally ‘tend to whitewash hb atthors of such human rights’ violat ions instead
of expung n~ *“e acfs of ancﬂ their viétima were 'accused®, as the

Ad Hoo Work Zing urcup_oz.fhe Commigsion on Humah nghts ‘has empha31zed w&tb regard
to Chile. B

C. |, The effects of stabes of eme :pgency on detained persons:

onstitutds a potentiazl danger for freedoms. Any

de 7 i stztes of emergency gives concrete form to that
lang;ra ‘qttaok o1 human fsghts, asz we hHave seen, are initially caused by the
armnining of ilrstitutions, the wost serious eflfect of which is the elimination.
o; any pover of opposition. This is when the phase of massive and repeated
latious bezins. : : : ' :

53

Such violatlons are of particular concern as regards persons subjected to
detention. This applies both to persons deftained before or without trial and
L0 persons wbp“ﬂave buen convieted, i.e. who have been imprisoned pursuant to z
court sentente. ‘ ' ‘ :

1. The fate of persons detained before or without trial

172, Such persons are fraquently detained under 2 vague legal regime and the
guarantess Lhey enjoy vary, if they exist 2t all. We would first peint out

that the viciations committed alac vary according to the status of the victim,
ar, more accurately, according to the nature of the acts of which he is accused.
In our view, these situations should receive particularly close attention,
becauge the viclations generally concern rights and guarantess from which, as we-
have seen, international law pprmlbs no defoﬁ tlon fin 1ny c1rcunstance°“.

(2} Status of ithe victims:
i73. Surveye on violations of the rights of detainees show thab:

Such viclatlions are more sarious if the ddcision on deteantion is taken under

arn en fhnbv ”Ggim6§

The cirele of victims widens in'the case of "déviation by perpetuation®.

174, In outline, %he procesg 1s as follouws: initially, & state of emergency is
declared either =& 4 result of the sudden or insidious appearance of violent
dizturbances (rebeliion, terroriom, armed struggle ...} or in connection with a
coup ¢f eﬁ v . Bo" el antls apre aften_prﬁﬁtﬂt at the same time.

175, In tha First case, 1% iz the individuals who have, or have had, or are.
alleged bto have had, recourse to violsnce who are directiy affected, followed by

their sympathizers {netvorks providing them with shelter, supplies of various
i A ; supp
kinds ...} N S : : i

175. I the second case, @emburs of the gdvernment and pollt1011 or trade union
leaders of the pr ejezzng'?uq¢me are zadod to this category, :

Coer

gerierally one-of massive and ‘brutal v1olatlonb.. Then

in gexvﬂtuated.” & policy of progressively planned

4 2d, Tor which 2 variety of legal texts provide support

iwwgnlled Youbstitute” guarantees., In the jong term, sophisticated

veed (peyvehclogicsl or sensory teortures, compilation of computer
_ £ to denunciation, each citizen Suppﬁ&udly being the "guarantor

of national security™).

(‘i“
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178, It is then that the circle of viectims is widened to 1ncludu active polltlcal
opponents (members of pqulanen comﬂltted nLTprntS .;.), alﬁhough they have
never had any links wlthVQhOSC accus d of uszng_vlolence, " Hext, the circle is
Lroadened to include purely ideological opponents. Included in this ™ebulous®
area of repression, sometimes called the ‘zrey aréa', are individuals whose
demccratic opinions are well known (this 15 the period of denunciation) or who,
in their professional capacity, are required to glve public expression to the
views of others, views which they may not necessarily share (1ahvera, Journallsts,
teachers ...}, but which are an embarrassment to the authorities; in the sanme
grey area. We find 1nd1vxdua}s who are raaulred to take certain action by their
coda of pPOfLSGlOﬂWJ athics (doctors., surgeons, members of the clergy, such as
priests, | pastors, bonzes ...). '

1=

. The families of the victims, as well as groups and individuals dedicated to
~chectbion of human righits, are {requentiy in the same situation.

7
!

i
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185, ﬂoarf from uhe category of personb charged with acts of violence (whose

guilt is, es tabl*shed by a system of Droof offering adequate guarantees), the

other Pategoribs are legally ill-defined and are essentially prisoners of oplnlon.
They are tho vietims par excellence of the perpestuation of states of emergency,
which continue to preduce their effects after the violent disturbances have
largely subsided. The principle of proportionality may be presumed to have been
violated.

(b) The different kinds of detention

181, Starting with the most serious cases, the situations encountered can be
radvced to five: |

Persons who are vic:’rs of enforced or involuntary disappearance;

Persons whose detention has been officizlly recognized but who remain
Tincommunicado®

Persens who are in the same situation but who are not - or are no longer -
incommunicado (in principle, this is the fate of persons subject to
administrative internment or "placed at the disposal of the national
execulive power"™: and, to a lesser extent, of those who are subject to
Finternal exile®): '

Pexsons detained in due and proper form but under a warrant 1ssucd by an
emergency court;

Persons detained under a warrant issued by an ordinary court that is duly
compebent.

182, ihﬁlé under dete ntioh, b5 puPaOﬂ may be subjected Lo these different reglmes
11ternately or in succession.

18%. A common feature of the first three cases is the absence of any lntePVLntlon
by a judge, even of an emergency character, including indirect 1nterv¢nt10n _
through recourse tce habeas corpus. It has been noted that, frequently, either
the energency legislation in force expressly precludes such intervention or the
courts declare themselves incompetent, or the lawyers or families of the victims
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are dissuaded from recourse to'such-remedies by threats, blackmail, arrést and
even assault:or siirder. In this context, the number of lawyers who hava been
murdered of arg in exile Is 2 sound guide to thée deviation of an emergancy
regine., 46/‘ ' ' : '

1u4 Tt is therefore no exaggeration to speak of a total absance df'guarantees

in the First two lcases {missing persons or persons h:ld incommunicado) and an

ailmost %otal abzencs in the ca of persons placed at the disposal of the

enceutlive newar. The gravity of their situation resulfs not only from the legal

uncertainiy aiffecting then [(lack of 2 judicial decision, indeterminate duration ...)

but n2lsc From the very relative extent of their rizht of communication. This is

fvﬂqugnt1v hampered, in particular by the intensive prachtice of so-called ‘
transfers in the interests of the service®., Tn some countries, these individuals

are constantly transferred from one place of detention to another, frequently at

some considerable distance, without their families or counsel for the defence

being informed. Many of them thus undertale exDEHine Jjourneys without any

certainey of being-able Lo comaunicabe with the detained, so that the practice

is tantamount to holding hin incommunicado. .

m o
o]

185, ‘fnother feature common ©o these categories, and particularly the first two,

is that the inalieuable rights referred to, for ecxample, in article 4, paragraph 2,
of %“he Covenant ars almost always viclated in such cases, because the arrangements
made and the absence of communication are conducive to the practice of masked
auurder and torturs,

186. Such situntions should be totally condsmned. However, realism demands that
our conclusions should contain balanced proposals. In order of priority, we
believe thait they should cover the following points:

187. The need to ensure that all arrests are made public, either de jure through
implementation of minimum procedural guarantzes provided for by the emergency
legislntion itself, or de facte through the operation of human solidarity. The
aecond option has, for.axa mp? encouraged a humanitarian ofganization to
disseminate a ‘Fuide for dundlnems“ in a2 country where political abductions have
cenched serious proportions; 1t provides practical advice all of which is designed
te bresk the silence surrounding such arrests, since publicity is the best
pratection and ef fectively supplements the guars nteL provided in the ma jor
international imstrum ‘nto.

188, The need te prohibit the holding of detainees incommunicado, or at least, if
the practice cannoi be prevented, to restrict it to xcaptidnﬂl cases, for which
linitative prowision would be madu,‘and'ﬁo'a very brief period, ethvalent to
detention pending inguiries but in no circumstances to adnlnlstratlve internment,

189, The need to -prohibit administrative internment of unlimited duration

1%0. The need we keep demands for “substitute” gusrantees within strict limits
gimilar o those acceplted, for example, by the Furopean Court of Human Rights
in the cade of Ireland v, the United Hingdowm, referred Lo sariisr T

This 1s a
practice witieh involves serious risks of deviabion, 2 matber to which we will

reveri labar.

e Bulletin du Centre pour 1'Indépendance des Magzistrats et des Avocats,
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The last two categories (persons detained. in due and. proper.form under a

ant 1asued by an emengency court or an ordinary. court) present . legdl -

antees, although in varying degrees - which are restricted in the firsé

end normal in the second., Even in the second case, however, these

antees are insuificient to prevent humen rights violations under an'emergency
reiime.  Tnalienable rights are generally respected, any violations largely.
cacurring during the initial phase -of arrest and durlnP the military or police
nouiry. Tallure to respect the right to a .fair trial zenerally accounts for.
ihe most freguent violations. : : : ' '

192, It can admittedly_be argued that internutional law in nc way prohibits
derogation from that right. However, the restrictions established should not
modify that right to the point of making it non-existent, 47/ - In our view, this
occurs when every stage of the trial (arrest, preliminary enquiry, investigation,
proceedings, including the defence, which is undertaken by court-appeinted
military officers), is sxclusively in the hands of the military and vhen the
centence often has to be confirmed by the higher military authorities, which are
ercowered to increase it. ‘ -

195. In cur opinion, the principle of inalienability of certain rights should not
bo interpreted - on the strength of a false antithesis -~ as authorizing the
suppression of rights from which derogation is permitted by international
instruments, Only admissible restrictions proportional to the circumstances

may be imposed. :

194. ¥With regard te the ordinary courts, their competence should be systematically
oted. There is, however, nc room for undue optimism, becauss, under perverted
rergency regimes, the ordinary guarantees, although they may continue to exist

de Jure, are often rendered ineffective by the pﬂfsecutton of lawyersg witnesse
Paily wemberg, and, even ﬁuapess “ef rred to above. SN .

(S ]

1%5. A4 compr omioe‘solution would be to organi the right to a fair trizsl as part
of the uys+em of permanent emergency courts. This wasg the choice made by France
inogetting . up a state:sscurity court, although it should be noted that this court

1omant1ed by the French Parliament in 1981.

56 . Despite ;mportaﬂb PquPthiﬂnS the elementary principles of the rigat to a
feir trial are respected in the concept of such courts. The restrictions which
srey involve may, in the last resort, be accepted in a pOFlOd of emergency, but,
ooour view, are not Jjustified in normal times. Because they are contrary to

he principle of proportionality, they way be a source of serious abuse outside
pericdz of orisis., In -cther words, it is not sc much their emergency nature
which calls for criticism as their permanent nature, another form of
“perpetuation®. 48/

47/ See a case cited by the Commission on Human Rights aS'failinr to meet
}1 iﬁum internaticnal standards of fair trial {(document E/CW.4/12 66 conecerning

.

48/ For the opposite argument, see Francois Terrdé, "lLa justice en temps
de erise®, Pouvoirs, op.cit., p.38.
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2. The fate of persons detained after convietion

)

157, Without prejudging the guestion whether the sentence leading to imprisonment
was passad With sufficient guarantees, we find that, in practice, the conditions
in which sentences are served reflect a relatlve improvement in the situation of
detainees, Cases of torture clearly decreass, Although this is not a general
rule, inhuman or degrading treatment persists only in connection with the
material and/or psychological conditions of prison life. .

198. VWe shall therefore limit our znalysis to the stage of releasa. A prisoner
may be released because he has completed his sentence as a result of an act of
clemcncj (”ree parden, amnest;, condit iond? release, reductlion of sentence ...J).

199, A”DerSDn who has completed his séntence should 10“10&L1j recover the bulk
of his fundamental rights, and Dartlcularly the right to reside in the. national
“territory. It must, howeves, ba recognized that this rule is being widely
infringed in two ways:

200. By keeping the person concerned in preventive detention. The person concerned
is kept at the disposzl of the executive powsr and, in the light of the comments
made above on that situation, this marks =z retrograde step and is in a sense a
violation of the ‘non bis in idem" 0r1n01ple. In some cases tnls.51tuatlon is
followed by disappearancsa.

20L. By expulsion from the nationai territory. 1In fact, this is a form of exile
that is prohibited, as we know, under article 9 of the Universal Declaration of
Human Rights and article 12, paragraph 4, of the Covenant. It will be arsued
that, in some countries, such "expulsions® are carried out under a constitutional
provision knouwn as "the right of option®, A detainee who meets the presgcribed
conditions has a choice between completing his sentence in prison or leaving. the
country for a longer period calculated on the basis of the sentence or the_part ]
of it remaining to be served. HistoriCa]lv, this form of deportation - a security
measure which replaces long sentences - was intended for ordinary persons
convicted of offences under the law. Itc extension to political priscners has
swelled the alrsady substantial numbers of political refugees. In fact, the
original procedure has been distorted because the option is a purely fornal ons

The offender onliy has a choice between leaving the country or remalning subject to
arbitrary imprisonmdént.

202, Such ¥release/banishments® should receive the Sub-Commission’s attention.

In any case thay seem open to criticism when they take the form of exchanges of

political prisoners, or, as was the case-in‘recent_yearg, an exchange between-

political prisoners and spies in the conventional sense of the term. This is

a dangerous regulatory mechanism which 1Cﬁas to what might be described ag a
alance of pOllClbs of oppression.

RECOMMERDATIONS

20%, Given respect for the guarantees provided for in the relevant intepnational
instruments, the principle of emergency legislation is compztible with democratic
principles. Only the devistions to which we have referred and which are the
source of seriocus and repeatad violations of human rights are reprehensible

On that basis, we propose, first, that the role of the specialist internationzl
surveillance organs should be made more effective and, secondly, that the
guarantees provided in international instruments should be strengthened.
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A.  MEASURES PROPOSED FOR THE DEVELOPNENT OF THE ROLE .OF SPECIALIST INTERNATIONAL
SURVEILLANCE ORGANS

1. The Sub-Commission might include in its agenda a spec*al item entitled
“Implenentatlon of the right of derogation provided for under article 4 of the
International Covenant on ClVll and Polltlcal nghts and violation of human rlghts“
for the purpose of '

Drawing up and updating'the list of countries which prociaim or termifate
a state of emergency each year: ‘ :

Submitting an annual special report to the Commission on Human Rights
analysing compliance with the rules, internal and international, guaranteeing
the legality of the introduction of a state of emergency. In that connection,
reference would be made to the principles I have endeavoured to define
{proclamation, notification, exceptiocnal threat, proportionality,'nonmdiSQPimination,
inalienability of fundamental rights). ‘

2. The Commission on Human Rights would con51der the spec1al report of the
Sub- Comm1931on at eachr of its sessions- oo - e e

3. ‘The Human Rights Commitiee: thegreports of fhe'éovernmehtswSubmittéd to the
Committee periodically should give a detailed account of the texts governing
states of emergency, whether or not they have been put inte effect.

The normative instruments of munLCQpal law should be annexed-and- avéllable
te research workers in the form of a. collectlon of documents admlnlstered by the
Division of Human nghts.

4. Regional specialist bodies: the development of regional surveillance
activitics should be encouraged. Since the bodies concerned are better equipped
to take account of geopolitical characteristics, they are in a position to take
action that is more acceptable to Member States and therefore more effective.

5. ‘The powers of the depositary of instruments of ratlflcatlon and, conséquently,
requests for dercgation pursuant, inter alia, to article 4 of the Covenant should

be extended. The depositary should be able to seek additional information and
explanations which would be transmitted to the States Partices and %o the
specialist bodies so that the international surveillance authorities have sufficient
material on which to reach a decision.

6. The organization of seminars and symposiums should be encouraged with a view
to comparing the experiences of countries vhich have proclaimed and then lifted

a state of emergency, with a view to working together to find Lhe most apprcprlate
means of dealing with similar situations. 49/

49/ In this connection, reference should be made to the seminar on amparo,
habeas corpus and other similar remedies organized by the United HNations in
Mexico City in 1961 (ST/TAO/HR/12)}., At its thirty-fourth session the _
General Assenbly noted such work with interest and emphasized that an 1nternat10nal
seminar on the subject would be timely {resoclution 34/178 of 17 December 1975}).
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B. MEASURES PROPCSED WITH A VIEW TO STRENGTHENING THE SUBSTANTIVE GUARANTEES
PROVIDED BY THE INTERNATIONAL LAW ON HUMAN RIGHTS

We have emphasizac that, whereas under the relevant instruments the exercise
of certain rights could be limited or even temporarily suspendad in certain cases
{relative inalienability), other rights had to be fully preserved even in
exceptional circumstances {absolute inalienability).

We suggest that the list of rights of absolute inalienability should be
gxtended by reference to the instrument which specifically confers the most
liberal guarantees. 50/

With regard to the rights of relative inalienability, the limits that may be
accepted, particularly when a state of emergsncy is in force, should not fall
below a certsin minimum threshold.

In that regard, the rights of detainees should be dealt with as a matier
of priority with a view to establishing the absolute inalienability of some of
them,

While it may be accepted, although not approved, that, in exceptionzl
circumstances, & detainee’s right to education and culbure may not be fully
respected, it is not logical that the right to a fair trial should not cover a
minimum of inalienable rules, particularly since we have noted that the absence
of such rules zlmost always encourages systematic violations of human rights.

To that end, the following proposals could be referred to a worklng group
on detention or any other competent body.

1. in regard to the period of imprisonment,

any arrest followed by remand in custody should be made public without delay
or at least be entered in 2 reglister:

the time during which a person is held incommunicado should not excesd a
short period prescribed by the emergency law itself., In order to protect life
and personal freedom, i% should net be possible to suspend the habeas corpus
procedure or similar remazdies.

2. In regard to the inslienable elements of the right to a fair trial, the
following should be muarantead:

A minimum of communication with defence counsel, who should be freely chosen:

The proceedings should be made publiic, even if attendance is resiricted to the
family and, most important, to legal observers who are qualified or sppointed by
non-governmental organizations.

3. In regard to sentences: capital punishment should be abolished, particularly
wherse political matters are concerned.

4. In ragard to procedure: fhe principle of retroactivity of the criminal laws
relating to compestence and procedure should be suspended when a stats of emerzency
enters into force.

5¢/  See, in this connsction, the broad guarantess provids
fmerican fonvention on fHuman Rights.

,’_“1
ey
Q
]
e
b ]
o
-
6]







B/CN.4/sub.2/1982715

T

3 9352 05248kL90 9

LIST OF GOVERNMENTIS WHICH HAVE REPLIED.TO THE QUESTIONNAIRE ADDRESSED TO
THEM PURSUANT TO SUB~COMMISSION RESOLUTION 10 (XXX}

'BARBADOS
RELGIUM
BURUNDI
CAPE VERDE
EGYPT

EL SALVADOR
GERMANY, Federal Republic of
ISRAEL
ITALY
JAMAICA
LIBYAN ARAB JAMAHIRIYA
MADAGASCAR
MAURITIUS
MEXICO
MOROCCO
NETHERLARDS
NORWAY
PAKISTAN
PANAMA
PHILIPPINES
SEYCHELLES
SURINAME

SWEDEN

UPPER VOLTA
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